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1886 Mus. Vardon, who is the appellant’s real opponent, must pay
In tam her costs in both Courts. The costs of the Official Assignee will

MATTER OF
B, Browy, C0me out of the estate.

Appeal allowed.
Attorney for the appellant : Messrs. Ghose & Glose.
Attorney for the Official Assignee : Messrs. Dignam & Robinson.
Attorney for Mrs. Vardon : Messrs, Swinkoe & Chundra,
T. A, P

APPEAL FROM ORIGINAL CIVIL.

Before Sir Richard Garih, Knight, Chief Jusiice, and Mr. Justie Wilson,
THE ORIENTAL BANK CORPORATION (Praiwrirrs) ». J, A.

1886
Ju,l,-,./,);g, CHARRIOL Awp ornens (DEFENDANTS,)®
—————  Limitation—Civil Procedure Code (At XIT of 1882), s3, 32, 863, 364.—
Adding defendant.

No question of limilation ean arise with respect to ihe Court’s power io
make an order adding & parly defendant t0 a suil.

TaIS was an appeal against an order made by Mr. Justice Pigot,
directing upon the petition of the Banque do la Reunion that
that Bank should be added as a defendant to the suit.

The suit was brought by the plaintiff Bank on the 18th January
1882. The original defendants were the membors of a Caleutta-
firm, Robert and Charriol ; the Official Assignec as assignee of the
estate of two members of that firm who were insolvent ; Lucian
Leboaud of Paris, described as trading in Paris under the name
of Lebeaud, and at St. Denis in Reunion under the style of’
Lebeaud pére et fils, and also trading in rice at Calcutta and
Chittagong in partnership with Robert and Charriol, and L, de St..
Hilaire of Chittagong,.

The nature of the case made in the plaint was as followss
That b jofat venture had been undertaken by Lebeaud, under
both his firms, and Robert and Charriol, under which a carge
of rice was to be shipped by the ship “National,” on joint ac-
count from Chittagong to Reunion, and there consigned tg
Lebeaud pére et fils for sale; that, to provide funds for this
venture, an arrangement was entered into between Leheaud off
behalf of all those interested in the venture, and the plaintiff

© Appenl No. 1 of 1886 aguinst the order of Mr, Juslice Pigot, dated ﬂ‘x‘é
25th January 1886, mude in suit No, 29 of 1882,
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Bank by which a credit was to be opened with the plaintiff Bank
in Caleutta to the amount of £7,000 ; that Robert and Charriol
were to draw upon Lebeand at Pans bills payable in London
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which the bank in Calcutta were to discount against the credit of PI'MTIO‘f
£ 7,000 ; and that all such bills were to be drawn against, and ChaRRIOL,

speclﬁca,lly charged upon the rice so to be shipped ; that Robert
and Charriol availed themselves of this credit and drew two
bills amounting tggether to £7,000, which the plaintiff Bank
discounted ; and that Robert and Charriol remitted most of the
amount to the defendant St. Hilaire at Chittagong forthe pur-
chase of rice; tha.t Robert and Charriol had stopped payment,
as bad also Lebeaud, but that St. Hilaire was nevertheless
loading the “ National” at Chittagong with rice purchased with
the funds advanced by the plaintiff Bank.

The plaintiff Bank nsked for a declaration that the rice so in
course of shipment had been specifically appropriated to meet
the bills discounted by it, and for an injunction, and the appoint-
ment of a receiver.

At the time of presenting the plaint the plaintiff Bank applied
for and obtained an order, by which, upon the Bank under-
taking to Dbe responsible for any damages arising to the defend-
suts by reason of the injunction, the defendants were ecalled
upon to show cause why an injunction should not issue or a
receiver be appointed.

On the 8th February 1882, with the consent of all the parties to
the suit then in India, the order was made absolute, without
prejudice to the rights and interests of all parties interested, and
a gentleman, & Calcufta merchant, was appointed receiver to take
charge of the rice, and sgell it and pay the proceeds into Court,

and the defenda.nts were restrained from dealing with ib in*any

way.
‘The rice was accordingly sold, and the net proceeds, a.mount-
ing to Rs. 54,186, paid into Court, where they still remain.
On the 14th April 1882 the Official Assignee filed his written
- statement, putting the plaintiff Bank to proof of its case. -On
" the '15th January 1883 Lebeaud filed his written statement, He
denied the specific appropriation, and stated, further, that the
Joint venture was not between himself and Robert and Charriol,
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but between Lebeaud pére ef fils and Robert and Charriol, and
that in the firm of Lebeaud pére ef fils besides himself, his son
Alphonse Lebeaud and one Buroleau were partoers.

In the meantime, on the 26th June 1882, the Banque de
la Reunion filed a suit in the High Court against the plaintiff
Bapk, in which it alleged that before the institution of
the present suit, bills of lading had been signed in respect
of the rice shipped, and had been transmitted to Lebeaud pére et
fils at Reunion; and that on the 9th FebruaTy 1882 those bills
had been indorsed to the Banque de la Reunion for value without
notice of any equity in favor of the plaintiff Bank; and claimed
damages from the plaintiff Bank in respect of the sale of the
rice, treating it as a conversion. Onthe 1st of December 1882,
that suit was dismissed by Mr. Justice Cunningham; and on
the 9th March 1883 the decree dismissing it was affirmed on
appeal, on the ground that upon the facts alleged the plaintiff
Bank was not liable in tort, but without deciding anything as to
the respective titles of the parties.

On the 7th May 1883 the plaintiff Bank amended this suit, by
adding as defendants Alphonse Lebeaud and Buroleau, who with
the elder Lebeaud were partuers in Lebeand pive et fils. On
the 1st May 1885 Buroleau filed his written statement, in which
he alleged that he had indorsed the bills of lading to the Banque
de la Reunion ; and that he had done this without notice of any
claim on behalf of tho plaintiff Bank in respect of the rice, and he
set up their title against that of the plaintiff Bank.

In the meantime Lebeaud pére et fils, as well as Lebeaud,
had become insolvent, and the plaintiff Bank had gone into.
liquidation. The suit languished, the steps taken were few and
for betweoen, but in all that was done it wans sufficiently plain
that Buroleau supporied the title of the Barque de la Reunioi
and defended in its interest.

In September 1885 a commission was issued at the instanes
of the plaintiff Bank for the examination of witnesses jn England::
During the execution of that commission, on the 29th Octobek-

-1885, an agreement was entered into botween the three liguides.

tors, of Lebeaud, of Lebeand pdre ¢f fils, and of the plaﬂntlﬁ'
Baunk, by which, in consideration of certain terms, all opposxbmm‘



YOL. X1L] CALCUTTA SERIES,

to the plaintiff Bank’s claim was to be withdrawn, and the plain-

tiff Bank was to be allowed to take the money, the proceeds of ~

the rice, out of Court.

Under these circnmstances the Banque dela Reunion applied
to be made a defendant to the suit, on the ground that its
presence before the Court was necessary, in order to enable the
Court effectually and completely to adjudicate upon and settle
all the questions irVolved in the suit.

Preliminary to the question as to the propricty of making tho
Banque a party, it was contended by the plaintiff Bank that s, 32
of the Code dil not expressly provide that persons not partics
to the suit might apply for the purpose, and the case of Mokin-
drobhoosun Biswas v. Shosheebhoosun Biswas (1) was cited
as an authority on this point.

Mr, Justice Pigot was of opinion that it was not in that case
laid down that such an application could not be made ; remarking
that in the case of Vuwasseur v. Krupp (2), Sir George
Jessel, M.R., had, upon the application of the Mikado of Japan,
made that Sovereign a party to the suit under the English rule
which corresponded to s 32, and that in the cases of Khadar
Saheb v. Chotibibi (3), and Vydianadayyan v. Sitaramayyan

- (4), orders had been made making persons defendants on théir
own application, and that in Ahmedbhoy Hubibloy v. Vullesbhoy
Cassumbhoy (5), a similar order had been made by Bayley, J., iu
which he referred to Campbell v. Holyland (B), where, after
decree in a foreclosure suit, Jessel, M.R., had made the purchasers
after dacree of the nfortgagor’s interest parties defendants wpon
their application made ew parie, and also upon the same applica-
tion made a purchaser of the mortgagee's interest also, a- party
defendant.

On the other point, the learned Judge considered that the
order applied for by the Banque was a proper one, and directed
that the Banque.should be made a party’ defendant upen the
terms that, if the Court shbuld see fit at the hearing, the onus
of proving in the first instance the validity of its title as assighes

() T L. B, 6 Calc, 882. (4 LL B, 5 Mad, 62.
(2 L. R,9 Ch. D,, 851, (5) I. L. B, 8 Bom., 323.
) L L. R., 8 Bom,, 616, (6) L. R, 7 Ch. D., 166.

G453

1886

TRR

ORIENTAL
BANK CoR-
rorﬂ:ov

Gamuuor.,



646

1886

TEE
ORIENTAL

BANK COR-

PORATION

v,
CHARRIOL,

THE INDIAN LAW REPORTS. [VOL. X11.

or pledges of the bills of lading, should be thrown upon the
Banque as between itself and the plaintiff Bank and the Official
Assignee ; and that if the plaintiff Bank should desire to appesl
against such order, the Banque should afford them every facility
for the appeal being heard by the Appeal Court which was then

gitting.

Against this order the plaintiff Bank appealed.
Mr. Bonnerjec, for the appellants—I contend that the applica-
tion was one under 8. 32 of the Code, and that it is barred by
limitation, [WiLson, J.—The Court has acted on its own motion
on eertain information brought to the notice of the Court by a
third party; there is po provision of limitation against a Court
acting on its own motion.] Section 82 must be read with ss. 26 to
32. [Wisow, J.—In the Honduras Inier-Oceanic Railway Co, v.
Lefevre (1), the whole discussion was as fo the propriety of
making Tucker a party in the first instance, although the matter
turned on the rule of the Judicature Act answeringtos, 82 of our
Code.] The principlé is not applicable to cases of this description,
Here what is asked for would change the entire nature of the
suit. The Banque de la Reunion raised all sorts of claims
inconsistent with our suit. [Gantm, O.J.—Has the Banque any
right to hang back for five years, and then come in and unrip the
whole suit in order to open up the question which it might
have raised in 1882; and if it could do so would it not
be barred?] The case of Mokindrobhoosun Biswas v. Shoshee-
bhoosun Biswas (2), decides that s, 82 does not contemplate .any
application to the Court by the person proposed to be added.
{WiLsow, J—1I did not intend to lay down that athird party could
not come in and apply, but I intended to say that the Court
could act on the information of & third party.] I say thatthe
Court ought only to act on the information of & porson a ﬁa,rty
to the suit; persons claiming adversely to both sides he.ve.nelvg'g
been allowed to come in. [WiLsoN, J.—How do you deal with cases
in which tenants have applied to have their landlords made
pacties? The only section under which that could be done is
"8, 82] Yes, but the Courts discourage third parties coming in; i
is in the discretion of the Court, and there mustbe some limit
() L R, 2Ex D, 301. @ L L. R, 5 Calo, 882,
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to such discretion. Assuming the Banque de la Reunion to be
able to make the application, it is barred: the Banque ought to
have come in within three years from the time when its right to
apply acerued; and that was when it obtained a right to
sell the rice, when its cass was dismissed by Cunningham, J., in
1882, Art 178 of the Limitation applies and bars the application.

[WiLson, J.—The effect of your construction of s. 32 is to limit
the words “at®any time”] Under s. 82 iz the Court to
give to a person not expressly named a larger right than is to be
given to a person who is named ? To an application such as this
no special artidle applies. The general Art. 178 is applicable ; that
article has been applied in the cases of Bhoyrubd Dass Johuwrry v.
Doman Thokoor (1), and in Benode Mohini Chowdhrain v.
Sharat Chunder Dey Chowdhry (2), and in Fulvabu v. Goculdas
Valabdas (8). There would have been no necessity to follow the
form laid down in this latter case had the Court power at any
time to add parties.

[WiLson, J.—Section 32 relates to the case of persons who might
have been made parties ab initio, and, if so, it does not apply to the
case : the case might possibly fall under s. 8372.] In that case the
three years limitation applies. The Banque says in its petition that
it was not aware of the proceedings mentioned in the suit until

. April 1882.

The case of Naraini EKwuwar v. Durjon Kuar (4) lays down
the rule asto the addition of parties under s 82, Norris v.
Beazley (5)is also in point.

The Advocate-Goneral (Mr. Paul) on the same side.—The
question is, has & sound arnd proper discretion been exercised
by the Judge in the Court below? The question as to the title
of the goods under the bill of lading was not raised. We are
cloar of the bill of lading, and do not require any adjudication
as to the bill of lading. Now was it necessary for the purposes
and questions of the suit to add the. Banque de- la Reunion
as a party? [WiLsoN, §—The Banque took a fitle after the
guit wasfiled] Lis pendens does not apply to moveable property ;

¢1) I. L. R, b Celc, 139, (3) 1. L. R,, 9 Bom,, 275.

2 L L. R., 8 Calo.; 837, | (4) L L, R, 2 All, 738.
()L L.B, 2 C. P. D, 80,
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there are no cases showing that it is applicable; and moreover
would it apply to a person outside the jurisdiction? Srimati
Anand Mayi Dasi v. Dharandra Chandra Mookerjee (L),

Wo have tho goods;we do not want the bill of lading ; the
suit eould have heen decided without cndangering the right
of the Banque de la Reunion, and there was no need thereforo to
add it as a party. It took no proceedings for five years and then
starts up and wishes to appear in the case. The bills of lading
are not produced, but only copies of them, and there is nothing
to show that they are not parted with. The admission to the
suit of the Banqne do la Reunion will put gréat difficulties
in the way of the snit; the Bangne filed no proper written state-
ment and can delay the suit, nor have we any hold on it for costs.
I submit (1) that if the Banque made the application it is
barred: (2) if the Court wade it a party, it is not a necos-
sary party; (3) that in the way it has intervened thore is
not sufficient before the Court to adjudicate on; it says
nothing about the bills of lading, and docs not show that it is
the party entitled to claim, as it may have assigned the bills
of lading.

Mr. Bvans for the Bauque de la Reuuion.—Burolean has beon
defending the suit and setting up the title of the Banque. He
filed his written statement on the 1st May 1885. The suit as first
constituted did not contain Lebeaud pire et fils. Leboand alone
was g party. The plaint was amended on 13th May 1885 by
a,ddiug Lebeaud pére et fils ; this was immediately after the dismis-
sal of the Banque’s suit. The Banqyue having #dvanced mouey on
the bills of lading is a necessary party. The Banque produces thé
originad bills of lading. {Tho bills of lading were here for the first
time producedin Court.] The plaintiff Bank after-cloarest notice of
the Banque’s claim agrees with the defendant to takethemoneyout
of Court. Has not the Bauque o right to come in and object to this 1.
The case is somewhat similar to that of a beneficiary applying
tobe added as well as his trustes. Under € 437 of the Code & bene~
ficiafy has no »ight to apply to be addod, but can ask the Court
to use its discretion in so doing. If the application be held to
be one within the Limitation Act, the Court would not hold

(1) 8 B. L. It., 122, :
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that the Banque’s ¥ight was barred, inasmuch as it says that it has
only just discovered about ihe agreement. 1 submit the applica-
tion is mot one under s. 437 or 32 it is merely an application
ealling the attention of the Court to the terms of the agreement
which is detrimental to the Banque.

If it is to Do treated as an application, when docs the right to
apply accrue 2 As long as Leheaud pére et fils were defending the
suit for the Bangue was it necessary that the Banque should be
added as a party? Now it is necessary, as the Bangue’s money is
about to be taken out of Court. It cannot be an application under
8. 821n the fitst suit to which Lobcand pére el fils were no parties;
it may be in the suit after they were madeso. [GaRTH, C.J.—Doos
it make any diffcrence that Lebeand pere et fils were not parties;
the suit is one to recovor a claim against goods of for & declaration
that the goods are charged.] There hos been here no assign-
ment pending the suit under 8. 872 by o party to the suit.

Mr. Pugh on the same side.—Artiele 178 is limited to applica-
tions under the Code. The Banque has a locus standi; as soon
as it discovered the agrecment it brought the matter to the
attention of the Court. Hossein Ali Khan v. Syud Burkut
Ali (1) ; there the application was treated as one by Burkat
Al. Penmey v. Todd (2) is also in point.

The judgment of the Court \GaRtH, C.J., and WILsSON, J,) was

delivered by

‘WILsON, J., who, after stating the facts, continued as follows:
In the Court below it was contended on behalf of the plaintiff
Bank that theresis no power under any circumstances to add a
party defendant on his own application. This contention was
not pressed before us, and we entertain no doubt that.the view
taken by the learned Judge on this point is correct.

And, the Court. having this power, the present case is one
in which it is cspecially desirable to exercise it. The fund is
in Court, and by the act of the Court in its order of the 8th
February 1882. Therevis some reason to suspect that at the
time when the order of the 8th February 1832 was oktained
those who were jn cherge of the plaintiff Bank knew that balls

of lading had been, or were likely to have been, issued in resnect .

Q) 10W.R, 372 @ .. N. 1878, 502,
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of the rice. If 50, the suppression of the fact was a very grave
matter indeed, and the plaintiff Bank which is trying to get the
money oub of Court is in liquidation.

But it was contended before us that the Limitation Act pre-
cludes the making of this order at the present stage. This point
was not taken before the learned Judge of the Court below, but it
was strenuously pressed upon us. It was said that the application
of the Banque de la Reunion to be made a party w&s an application
within the meaning of the Limitation Act, and an application
not expressly provided for in the Act; and that therefore under
Art. 178 of the second schedule it must be made *within three
years of the time when the right to make the application
accrued,

It was said further that the right to make this application
accrued when the Banque de la Reunion acquired title by endorse-
ment of the bills of lading; or, at latest, when by the dismissal
of its own suit the true state of the case became known to it
But assuming t hat the article referred to applies to such a case,
still we think this application was not barred. 'We think that the
right of an outsider to claim to be made a party to a suit
accrues when the necessity for his so claiming arises. In the
present case we think that, however it mey have been beforo,
a right to make this application accrued to the Banque dela
Reunion in October last, when the person who had up to that
time represented its interest and defended for its benefit ceased
to have any voice in the suit, -and the other parties proceeded
to dispose by arrangement of the funds in «Court behind its
back. '

Speaking for myself, I must say further, that in my opinion
there can arise no question of limitation with respect to the
Court’s power to make such an order as that in question. There
are two clagses of provisions in the Procedure Code with regard
to parties. One class of provisions confers rights upon plaintiffs
and others, chiefly as to the original melection of parties—by
chap. HI, as to the addition or substitution of parties by reason
of subsequent events in chap. XXI. For applications to be
made to the Court in exercise of such rights, periods of limi-
tation are frequently provided. In most of such cases if the
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rights given are not exercised within the time limited the
ordinary consequence is that the suit comes to an untimely
end. Thus, if a sole plaintiff or defendant die, and the Tepre-
sentatives are not brought in within the time limited, the snit
fails, and the Court has nothing more to with do it unless it can
be and is revived. The second class of provisions does not give
rights to parties, but confers powers and imposes duties upon the
Court. The object of these provisions is not so much to pre-
vent the abatement of suits, as to secure that if a suit does
proceed and is adjudicated upon, that shall only be done in the
presence of the proper parties, lest the Court should be made
an instrument of injustice or fraud by determining rights, and
even, as here, hunding over property, without hearing the persons
interested. The difference between these two classes of pro-
visions is well illustrated by ss. 363 and 364. By s. 363 if one
of several plaintiffs dies, and the cause of action survives to
his representatives, fogether with the surviving plaintiffs, the
representatives may come in and get themselves joined as plain-
tiffs; and a time is limited for their doing so, If they do not
apply within that time their right is gome. It may be that
in such an event the suit will not proceed, in which case the
Court hasnothing to do with the matter. But by s. 864 the
suit may proceed at the instance of the surviving plaintiffs; and
if it does, the Court has power to do, and is bound to do the
thing which the representatives have lost the right to claim;
« the legal representative of the deceased plaintiff shall be mada a
party.” The se®ond paragraph of s. 32 belongs to this class
of provisions. It says: “The Court may at any time, either
upon or without such application, (that is the application of
either party), and on such terms as the Court thinks just, order
that any plaintiff be made a defendant, or that any defendant
be made a plaintiff, and that the name of any person who
ought to have been joined, whether as plaintiff or defendant, or
whose presence befor® the Court may be mnecessary in order
to enable the Court effectually and completely to adjudie#te upon
and settle all the questions involved in the suit be added”

For the exercise of these powers and those conferred by other
sections upon’ Courts no period of limitation is provided ; and
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they are to be exercised in my opinion whenever the necessity
for doing so is made apparent, so long as the case is sud judice.
Any other view would, I think, lead to disastrous consequences.
It was suggested in the present case that, though the Court might
act at any time of its own motion, it could not act on the
application of any person if tho right of that person to claim
relief were barred. I do not think that is so. I do not sce how
the fact of any person’s making an applicatioli, whether in
time or out of time, can take away from the Court a power given
to it to act at any time, either upon or without application.

Lastly, it was argued, that the Banque de la Reunfon had been
guilty of such laches that its pelition ought to be rejected.
But; we see no laches. The practical necessity for its intervention
arose when it became aware of the agreement of last October,

The appeal is dismissed with costs.

Appeal dismissed.

Attorncy for appellants : Messrs, Barrow and Orr.

Attorney for the second defendant: Messrs, Sunderson & Co.
T, A. P.

ORIGINAL CIVIL.

Bafore 8ir W. Qomer Pstheram, Knight, Chigf Justice,
SECRETARY OF STATE FOR INDIA IN COUNCIL (¥xgocourion-
Coeniron) v. JUDAH (JupeMENT-DEBTOR.)®
Arrest—Escape— Releass on veécognizance=-Surrender uader recognizance—
Recognizance, Bapirvy of—Arrest, Fyesh upplication for—Civii Procedurs
Code (dc¢t X1V of 1882), ss, 239, 241, 341, 849, 857— Writ of attachment
~—Criminal Provedure Cods (dct X of 1882), 5. 491,
A judgment-debtor once arrested nnd imprisoned in exeoytion of o deores |
cranat under the Civil Procedure Code be again arresied under a fresh
writ of attachment on the same decree.

. Tmis was an application for a second warrant of arrest against
A, N, E. Judah, the previous warrant being taken for tho purposes
of this spplication as expired. '
The facts were as follows ;— )
In execution of a decree obtained by the Secretary of State for
India in Council against A I, E. Judah, & writ of attachment wis



