
6id THE INDIAN LAW IIBPORTS. [VOL. I.
m a

J .A K IIM I
Chano

V .

Toai La i.

1S7S 
March 1.

keep out ioterlopors, and considering that the paHies are o\ya 
brothers there is nofchiag abnormal in such an agreement.’ ’

The pl̂ înfcifl appealed to the High Courtj contending that the 
agreement was not binding, there being no consideration for it, 
and that it had been made in fraud of the phiintiff.

Munshis Hanu'ino,'i\ Pvasad and Eai)^ Fmsad, for the a|>- 
pelhint.

Pandit BisJiamhlMV Nath and Babu Oprokash Chandary fo  ̂
the reapondents..

The judgment o f the Court was delivered by

Tcknek, J.— In our judgment the agreement is bindiHg. ];b 
is registered, and the settlor thereby agrees that, in consideratioa 
o f the recognition by the brothers, of his rights in the property to 
which the deed relates, he ŶiÎ  not sell, transfer, or hypothecate hia 
share, and that should he desire to dispose of it he would convey it 
to them for Hs. 800, There is no reason why such an agreement 
should not be enforced. I f  it was made oat o f natural affection it 
has been expressed in writing and duly registered. I f  the considera
tion was, as it purpcurts to have been, the recognition of the settlor^s 
right to share, there was a consideration. There is nothing to shovf 
that the agreement was made in fraud of the appellant. The appeal, 
fails and is. dismissed with costs.

Appeal dismissed.
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Bffore Air, Justice Pearson and Mr. Justice Spankie,
KALIAN DAS a k d  oth ers (PLireiiFFsX v, NAWAL SIKGH a n d  o t h e b s

( D k f e n d a n is ) . *

Return of Phint—Appfal—Act VIII of 1859 {CivilProcedure Code).—Ad X  
tf  1877 (Civil Procedure Code), s, S54—Smt for Redemptiou of Ustifrnctvary- 
Mor igage—Jurisdiction,

A suit to vedeom ansnffnctuary mortgage of certain lands was instituted inihn 
Muusit’s Court. After the suit had been admitted and the parties called on to

* Second Appeal, No, US 1 of 1877, from a decree of Mauivi Parid-ad-din AlimaJ, 
Subotdioate .fudge of Aligarb, dated the ISth September, 1877, affirmiug a deCres
of ilu E s Iii eaBgn'5axan, Mujisif of Klm ir, dat«vl the 2Ctti June, I87T,
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produce evidence, the Munsif ordered the plaint in the suit to he vetuviied to the 
plaintiflE for presentation in the proper Court, on the ground that the suit should 
haVe been instituted in the Court of the Subordina*;e Judge, the ralue of the pro
perty in suit being beyond the jurisdiction of a Munsif. Held that, under Act Viri 
of 1859, the Mansit’s order was appealable to the lower appellate Court, and, under 
Act X  of 1S77, the lower appellate Court’s order to the High Court.

Where the question in dispute in such a suit is not only whether the property 
has been redeemed out o f the usufruct, but whether the property and the right to 
redeehi belongs to the plaintiff, and the value o f the property exceeds Ks. i,00d 
such suit is not cognizable by a Munsift

T h is  was a snit for “  complete”  possession of certain land by 
redemption of a nsufructuary mortgage and ejectment of thd 
defendants, valued at Rs. 150, the principal money secured by the 
mortgage. The suit -\yas instituted in the Munsif’s Court oh the 
17th April, 1877. On its institution the Munsif made an order on 
the plaint fixing the 8th Mcy, 1877, for the hearing of the suit, and 
directing that tlie defendants should be summoned to appear on that 
day in person or by pleader, and that the pleaders for the plaintiffs 
should be ready to produce their evidence. The defendants ap
pearing denied the mortgage and set up a proprietary title to the 
land. On the 26th June, 1877, the Munsif otdered the plaint in 
the suit to be returned to the plaintiffs for presentation in the 
proper C o u r t j bolding that, having looked to the nature of tho 
defence, the snit must be regarded as one to recover pbssessioQ 
o f immoveable property, and that, therefore, as the value of the land 
exceeded Rs. 1,000, the suit was not cognizable by a Munsif. On 
appeal by the plaintiffs, the Subordinate Judge affirmed the decision 
o f  the Munsif.

The plaintiffs appealed to tlie High Court, eontendiug that the 
suit was one to redeem mortgaged properly, to be valued according 
to the principal money secured by the mortgE^ge, and not one for 
the possession of land, to be valued under cl. v, (6), s. 7 of Act Y l l  of 
1870, and the mere assertion by the defendants of an adverse title 
could not alter the nature of the su it; and that the Subordinate 
Judge had no jurisdiction to hear an appeal from the Munsif’s 
order, but should have directed the plaintiff's to institute the suit ia 
liis own. Court.

Mir Ahbar Husain, for the appellants.
Munshi Hmiumaji JPrmad, for the respondents.
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Tho judgment of the Court was delivered by
PeakSON, J.— A doubt was expressed at the hearing as to the 

admissibility of this appeal. W e do not share that doubt. A caSeof 
exactly the same nature was entertained and disposed of on the 18th 
January last (I). The Munsif’s order for the return of tbe plaint 
was passed after the suit had been admitted on the file and the parties 
Jiad been called on to produce evidenoe. His order finally disposed 
of the suit, and wa^ the legitimate subject of a regular appeal under 
Act V III of 1859. The present appeal from the appellate decree 
of the losver appellate Court has presumably beeni brought and 
admitted under s. 584< of Act X  of 1877.

The lower appellate Court’s decision is, in our opinion, right. 
The question is not one of institution-fee but of jurisdictiou : and 
it appears that the subject-matter of dispute in this case is nY)t only 
■whether the property haS been redeemed by payment o f tbe debt 
out of the ilsufract, but whether the property and tbe right to redeem 
belongs to the pla,intifFs. As the value of the property is found to- 
cxceed Es. 1,000, it has been rightly held that tbe suit was not 
cognizable by the Munsif. The plaint was returned to the plain
tiffs for presentation in the proper Court. Instead of presenting 
it there, they elected to appeal from the Munsif’s order and the 
lower appellate Court has properly disposed of their appeal. W e 
dismiss this appeal with costs.

Appeal dismissed.
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before Mr. Justice Pearson and Mr. Justice Tnrtter.
SHIB LAL AND OTHERS (PLAINTIFFS) V.  HIRA LAL anJ a n o t h e u  ( D e f e n d a s t s ) . *  

Cancellation of DoeumentSuit for a Declarafion that a Document is t w I  Genuine— 
Reasonable Apprehension of Injury,

Wliere a void or voidable document cannot legally be used for the pur
pose which is apprehended, there is uo such reasonable apprehension that suob

* Second Appeal, No. !2 of 1878, from a decree of G. J. Diniell, Esq[., Judge 
of Maifipuri, dated the l!»th September, 1877, reveraing a decree of Mnulvi Muham
mad Hamid Hasan Khan, Subordinate Judge of Mainpuri, dated the 20th July, 18̂ 6-.

(!) In the case referred to the ques
tion of the admissibility of a ilrst or 
second appeal waa not raised. Turner 
and Spankie, JJ., held in it that, as 
tbe mortgaged property was the

ter in dispute and the value of th& 
ownership was ia excess of the pecu
niary limits of the Munsif’s jurisdic
tion, the Mausif could not enter tsau 
the sttit.


