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that “ the privilege o f Shaffa is establislied after sale, and tlie riglifc o f 
the Shaffee is not established ftntii after demand be regularlj 
madej &e.” These and similar passages im plj only that a eom- 
piete title to claim fciij right o f  prs-eniptioa accrass on lj on com­
pletion of sale, when the former owner’s interest in the property 
has ceasedj but the right itself would seem to spring out of a rule 
of Mnhammadan law enacted in the interest of neighbonrSj and which 
would seem to be binding only on all those owners being vendors o f  
property who are subject to Muhammadan law, and who necessarily 
hold their property subject to this rule of law, which will affect 
them and the property wherever a sale takes place to bring the rule 
of law into operation.

I  concur in the view taken in Poorno Singh v. Surry €M m  
Surmah (1). I would reply that the Muhammadan law of pre-emp­
tion does not apply to the case referred.
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Wlxere the existence in a certain Tillage of the right of pre-emption was recorded 
in the village administration-paper as a matter o f  agreement anti not o f custom* 
and a suit was brought to enforce such rijh t founded on the agreement, and, was 
tried and determined in the lower Courts aa so founded, the plaintiff could not in 
special appeal claim such right as a matter of custom in virtue of the catry (2 ),

A  claim to the right of pre-emption founded on a gpccta! agreement does not 
exclude a claim to such right founded on Muhammadun law (3).

This was a suit to cnforce a right of pre-emption in respect o f 
a share in a certain viliagOj the suit being iVanilc'd on nn agroo- 
ment contained in the Tillage adnii.Mistration-papGr and on tj.ie ii'a- 
hammadan law of pre-emption. The Court of first instance dis­
missed the suit on the ground that the administration-paper was not 
signed by the vendor and the agreement was consequently notbindiag 
on him, and on the further ground that the plaintiff had aotialfilled

* Special Appeal, No. 671 of 1877, from a decree of Bai S h a n te  Dais, Snbordi- 
uatc Judge o f Saharanpur, dated the 20th February, 1S77, affirmmg a decree o,£ 
Muliaainiad Imdad Aii, MMiwif o£ Saharatipar, dated the 21s£ Decerabcr, 1876.
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tlie concliLions o f tlie Mixliammaclan law of pre-emption. On appeal 
by the plaintiff the lower ap'^ellat^ Gourt also held that the claim 
m  the £igi*eemeiifc was unmaintainable as the vendor had not signed 
the administration-paper, and held also that the claim on the agree­
ment excluded the claim based on M-ahammadan law.

The plaintiff appealed to the High Oom’t contending that the 
claim on tlie adniinistrabion-paper did not exclude that based on the 
Muhammadan law | and that the mere fact that the vendor had not 
signed the administration-paper did not affect the claim thereon, 
the adininistration-paper being only a record that the custom of 
pre-emption prevailed.

Mimshi Hammian Prasad, for the appellant.
Babu Oprokash CJiandm\ for the respondents.
The Court made the folloYfing
O e d e r  of R emand .— The second plea is over-ruled becaus© 

it was admitted that the existence of the right of pre-emption was 
entered in the record as a matter of agreement and not of cnstoro, 
and on these averments the suit has been tried and the issues fully 
investigated j biat the validity of the first plea must he admitted. 
The claim based on the wajihdam did not exclude a claim under 
MuhamKiadan law. The lower appellate Court must determine 
■wlicthor i hc a[''pc*r!;ii\t had imder the Muhammadan law the right 
cf pro'cmpiion; and secondly, if he had the right, whether he duly 
performed the conditions which, under the Muhammadan law, ar© 
essential to the validity of the right, namely, the immediate expres­
sion of his intention to purchase and immediate demand.
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M}' Jiislicc Olid Mr. Justice Oldfield,
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Sdlc in Ezficuiion o f Dcc.i'ce— RigiU of Avciion-purchaser to recoverpurehoH-Tnoneff
«i iksmix’ fjchiij $ct aside—fraud an th( puri of D&cra(.-hcUiv~-Fraud on ihepctrlqf

A.ilccr«,'jtoliler Irn’vrifin'J ]y ciiiisctl ihc i=ale in execution of Ms d e e m  of ceirtaiK 
propiTt \ t.) ii ri Jjior. The minor brought a suit for ts fleclara-

*  Appeal Ko, I vd'i'Icr cl, la  Letters ratcut.


