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that the village wdministration-papers ave not binding on his

N —
‘tmapamrLan  vendor, who was no party.to them, and that, as a matter ol fact, the
Mm:;m a  Dlaintiff refused the offer of the estates when made to him. The
Bagusi,  Jywer Court has dismissed the claim finding in favour of the
answering defendant, The objections now tuken in appeal by the

plaintiff appear to vs to failk  The wajibularz of Mahal Bagh was

not sizned by the vendor or any one he represents, and though

in that of the zamindari mahal therc is an cndorsement to the

effect that Gujadhar Lal attested it, there is nothing to show that,

if he did so, he had any authority to do so. He was the lessee

of the owner Musammat Banno, but this poesition did not give

him authority to act for her at the settlement. In his evidepee he

states that he cannot remember about the-attestation of the wajil-

ulurs, and he never had any power of attorney to act as her ageut,

We conenr with the lower Court in considering that it is not
satisfactorily proved that the vendor or any one he represents was a
party to the exoention of the village administration-papers, or
kuowingly accepted their conditions.  Whether or not any similar
condition of pre-emption was entered in the previous administration
paper cannot affeet this claim, which is brought on the contract ander
the recent settlement-paper, and not on any well established cng-
tom apart from the contract made nnder the administration-paper,
nor would the eniry of the right of pre-emiption in a Jormer admin-
istration-paper necessarily establish, thongh it might he evidence
towvards proving, sach acustom,
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B fore Sir Bobert Start, Kt., Chicf Justive, My, Justice Pearson, Mr. Justice Turner,
Mr. Justice Spankie, and Mr, Justice Oldficld,

DWARKA DAS axp avoruer (DEFENDaxs) v, LUSAIN BAKIISIT (PrAmNTies),*
Pre-emption~Hindu Verdor—Muhammadun Low—dAct VI of 1871 {Bengal Civil
Courts’ Aet), s. 24.

Held (Sruart, C. J., and Pravsox, J., dissenbing) that where the vendor is a
Hindu « suit lo enforee a right of pre-emption founded upon Muhammadan law ia
ot maivtainable, Chundo v, Alim-uddin 1) overruled.  Poorno Singh v. Hurry-
cohurn Surmah (2) followed,

* Special Appeal, No. 1358 of 1876, from a decvec of H. W. Dashwood, Esq., Judge
¢f Meerut, dated the 1“th September, 1876, roversing a decree of Babu Kashi Nath
Biswas, Subordinate Judge of Meerut, datel the 2ist April, 1876,

(13 ILC. Ry N-W. P, 1874, p 24, {#) 10 B L R, L7,
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Per Stoant, C. J,; and Peanson, J., contra. 1673
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Tazs was a suit to enforce a right of pre-cmption in respect of Dwmm Das
a dwelling-house, the suit being founded on Muhammadan law, the .04«
plaintiff claiming such right as a neighbour of the vendors, defend- ~ Bawmust.
ants in the suit, who were Hindus, the plaintiff and the purchaser,
also a defendant in the suit, being Muhammadans. The defence to
the suit raised the question whether a suit to enforce a right of
pre-emption founded upon Muhammadan law was maintainable
where the vendor was a Hindu, The Court of first instance did
not determine this question but dismissed the suit on grounds
which it is immaterial for the purposes of this report to state, On
appeal by the plaintiff the lower Court of appeal, reversing the
judgment of the Court of first instance, held, with reference to the
case of Chundo v. Alim-ud-dirn (1), that a suit to enforce the
right of pre-emption founded on Muhammadan law was maintain-
able where the vendor was a Hindu, and gave the plaintiff a decree.

The defendants appealed to the High Court again contending
that, under s. 24 of Act VI of 1871, the vendors being Hindus, the
Muhammadan law of pre-emption was not applicable,

The Court (SrANRIE and OLDFIELD, JJ.) referred to the Full
Bench the question whether the Muhammadan law of pre-emption
applied, with the following remarks:

The question was decided in the afiirmative by a majority of
three out of four Judges comprising a Full Bench of this Court in
Chundo v. Alim-ud-din (1). One of the Judges composing the Court
however dissented, and the Chief Justice subseribed to the view
taken with hesitation. We have considerable doubts as to the
correctness of the ruling, which is opposed to one by the High Court
of Caleutta in Joorno Singh v. Hurrychurn Surmah (2), and
thinking it desirable that the question be reconsidered, we refer it
to the Full Bench of the Court.

Munshi Hanuman Prased and Pandit Ajudhic Nath, {or the
appellants.

Mr. Conlan and Babu Oprokash Chandar, for the respondent.

The following judgments were delivered by the I'ull Bench:

(1) H. C. R, N-W. I, 1874, p. 28 (2) to B, L. R, 117,
39
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Sruart, C. J.—I am reminded by the order of reference that in
the case of Chundo v. Alim-ud-din (1) I gave my judgment with
hesitation. I did so no doubt but chiefly, if not solely, in conse-
quence of the deference I felt for the opinion of my colleague Mr.
Justice Sparkic in the ease of Shumshoolnissa v. Zohra Beebee (2),
who had most carefully and anxiously considered the question now
referred in the long judgment he therein delivered. I cannot, how-
aver, say for myself that L had any doubt, that is, any argumentutive
donbt, on the question then before us, and I ren:uin of the opinion I
then expressed and subsequently in the Full Bench in the above cass
of Clundo v. Alim-ud-din (1), and this is my answer to the reference,

PrArsoN, J.~TFor the reasons given in my judgment of the
1st Deeember, 1873, in Full Bench in the case of Chundo v. Alim-
ud-cin (1), I adhere to the opinion therein expressed.

TorNER, J.—1 have never heen able to accept the grounds
on which it wag contended that on the sale of the property by a
Hindu a right of pre-emption arises. Our Courts are not strictly
bound to enforce the law of pre-emption unless founded on custom
or contract, though they have gone so far as to give effect to that
law whers the vendor is a Mubammadan. The circumstance that on
a sale a right of pre-emption accrues greatly affects the value of
the property, and it has always appeared to me most inequitable to
allow such a claim to be asserted on the sale of the property by a
Hindu, if it be not based on local custom or special agreement.

SpANRIE, J.—The point has been so exhaustively argued 4in
the decision of this suit and in the Full Bench case cited in the
order of reference that i is quite unnecessary to go over the ground
again. I would say that, as the purchaser bought the property
from a Hindu, there is no right of re-purchase from him nuder the
‘WMuhammadan law of pre-emption on the ground ihat the vendee
and pre-emptor are both Muhammadans.

OupriELd, J.—The Mohammadan law recognises the right of
pre-emption on the ground of avoiding the inconvenience to a neigh-

“bour which might arise by the sale of adjoining property toa

stranger. The right can be claimed by all description of persons

. without reference to difference of religion. We find in the Hedaya

() B C. B, N-W. P., 1874, p..2. (@) H. CR, N-W. P, 1874,p. 2,
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that “the privilege of Shaffa is established after sale, and the right of 1878

the Shaffee is not estaliished tntil after demand be regularly 5 ‘
i, . . R wAREA Da
made, &.”  These and similar passages imply only that a com- -
USAIN

plete title to claim tha right of pre-emption accrues only on com-  Buppsu.
pletion of sale, when the former ownor’s interest in the property

has ceased, but the right itsclf would seem to spring out of a rule

of Muhammadan law enacted in the interest of neighbours, and which

would seem to be binding only on all those owners being vendors of

property who are subject to Muhammadan law, and who necessarily

hold their property subject to this rule of law, which will affect

them and the property wherever a sale takes place to bring the rule

of law into operation.

I concur in the view taken in Poorno Singh v. Hurry Chirn
Surmak (1), T would reply that the Mubammadan law of pre-emp-
tion does not apply to the case referred.

APPELLATE CIVIL. Tanuarg 35,

Before Sir Robert Stuart, Kt., Chicf Justice, and Mr, Justive Turner,
MARATIB ALI (Pramrirr) v, ABOUL IHAKIM axp orurss (DereNDANTS).*
Pre-emption-—Contract =M uhammadan Law—Custonm— Wajibulurz—Special Appeal

Memmmaac s

Where the existence {n a certain village of the right of pre-ewption was recorded
in the village administration-paper as a matier of agreement and ot of custon,
and a suit was brought to enforce such rizht founded on the agreement, and was
iried and determined in the lower Courts as so founded, the plaintiff could not in
special appeal claim such right as a matter of custom in virtue of the catry (2),

A claim to the right of pre-emption founded on 4 speeial agrecmeat does not
cxeinde a claim to such right founded on Mubinmaden iaw (30,

Tars was a suit to enforce a right of pre-emption in respect of
a share in a certain viliage, the suit being formded on an agree-
ment contained in the villaze adniinistration-paper and on the M-
hammadan law of pre-emption. The Court of first instance dis-
missed the suit on the ground that the administration-paper was not
signed by the vendorand the agreement was consequently notbinding
on him, and on the further ground that the plaintiff had not fulfilled

= Special Appeal, No, 571 of 1877, fron: a decree of Rai Bhankar Das, Subordi-
nate Judee of Suhdranpir, dated the 20th Februavy, 1877, alirming a decree of
Muhammad Imdad At Muusif of Satéranpur, dated the 218t Decemher, 1876,
- B L. R, 17 and note to that case. N

E‘R lgec ::Iso Chudami Lal v. Mu~ (3.) Seealso l\;ekclzyl v Than Singh,

temmad Bakhsh, T L Ty 1 AL, 603, EL OB NWL P, 1870, . 222,



