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not made bond fide and was prepared in fraud of himself. If the lower
Court found that there was a gevuine centract of sale, the Court
would then have to determine whether or not the auction-purchaser
at the time of his purchase was aware of the original contract.

With this view of the case we annul the finding of the lower
appellate Court, and remand the case, under s. 351 of Act VILI of
1859, with directions that it may be restored to its original number
on the file, and be tried on its merits by the lower appellate Court.
Costs will abide the resalt,

Cuuse remanded.

—e

APPELLATE CIVIL,

Before Sir Robert Stuart, Kt, Chief Justice, and Mr, Justice Qldfield,
FAZAL HAQ (Prainyrre) 8, MAHA CHAND anp uorum; (Deruxpanys), *
Public Thorcughfare—Easement~—Act XV of 1873 (North-Western Provinces
cnd Qudh Munivipalitics” ded), 5. 27, 32, 38~=8pecial Damuge—Right of Action—
Municipal Conmitiee, powers of.

While certain land formed part of a certain publie thoronghfare ¥ had immediate
access to such theroughfare and the use of s certain drain, The Municipal Committea
sold such land to M and constructed a new thoroughfare. Af used and occupied such
fand 8o as to abstruct F’s access to the new thoroughfare and his use of the drain.
£ therefore sued him to establish a right of access to the new thoroughfare over such
1and and a right to the use of such drain., Held that, haviaz suffered special damage
from M’s zcts, F had a right of action against him, and that such right of action
was not affected by the circumstance that 37 had acquired kis title to khe land from
the Municipal Committee, inasmuch as the Municipal Cowmittee could net have
dealt with the old thoroughfare to the special injury of F, and had it closed the
same wonld have been bound to provide adeguately for bis access to the new
tharoughfare and for his drainage.

THIs was a suit to establish a right of access to a cortain pablis
thoroughfare and to the use of a certain drain, the plaintiff alleging
that he had peacably enjoyed such access and the use of such drain,
as easements and as of right, withont interruption and for twenty
years. The facts of the case and the manner in which the lower
Courts dealt with the snit are sufficiently stated in the order of
remand made by the High Court, to which the plaintiff appealed
against the decree of the lower appellate Court. That decree

* Speeial Appeal No. 1009 0f 1877, froma deceee of Rai Shankar Das, Subordi«
nate Judge of Sahdranpur, Jdated the 5th July, 1876, aflirming a decree of Muhauie
mad lmlad Ali, Munsif of Sahdranpur, dated the 18th May, 1876,
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affirmed the decree of the Court of first instance dismissing the plain-
tiff's claim to such right of access.

Munshi Hamuman Prasad and Shah Asad Ali, for the appellant.

The Senior Government Pleader (Liala Juala Prasad), the Junior
Government Pleader (Babu Duwarka Nath Banarji), and Babu
Oprokash Chandar, for the respondents.

The Court made the following -

OrDER OF REMAND.—As we understand the facts, it would
appear that land which belonged fo and formed part of the old
public road and adjoined the plaintift”s premises has been sold by
the Municipality to the defendant, but that a suflicient portion of
land remains in use as the public road, and the defendant has appro-
priated to his own exclusive use that portion which he has purchased
and which lies between the plaintiff’s premises and the present
public road, and by so doing the plaintiff avers that defendant has
mterfered with his right of way and prevented approach as of old
en his part from his premises to what now constitutes the public
road. The plaintiff asks that a passage three yards wide be open-
ed across the purchased land to the public road for his use; he
also seeks to have a drain opened which defendant has closed.
The Court of first instance decreed the opening of the drain,
and disniigsed the rest of the claim, and the lower appellate Conrt
has affirmed this decision. The Subordinate Judge has found that
the land purchased by the defendant was a public thoroughfare,
but has held that plaintiff bas no right to relief in respect of
maintenance of his right of way, apparently on the ground that he
eould obtain access to the public road by making a detour, and
that any inconvenience to him would be trifling compared with
the loss to the defendant who has purchased the land at a high
price. This judgment proceeds on erreneous grounds. If the land
purchased from the Municipality was part of a public thorough-
fare, and the defendant by his purchuse obstructs its use, the plain-
tiff can sue for relief, if he can show that be has been individually
injured by the defendant’s act. In the present case there is no
doubt that such injury has been shown, if the plaintiff’s allegations
are true that he has no longer the direct access to the present pub-
lic road which he had before, and that the act of the defendant has
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caused the closiug of an established drain, and it would be no
ground for denying him relisf that he may by making a detour get
access to the road, or that to give him relief will iuterfere with the
benefit which defendant anticipated from his purchase.

The questions for decision are whether the land bought by de-
fendant was part of a public thoroughfure ; whether the title ob-
tained by the defendant under the Municipality’s right to sell was
one which gave him the land free from any liability or responsibility
to the plaintiff on account of previeus user of it; and whether
plaintift has suffered the injuries alleged by the defendant’s act so
as to give him a right of action and a claim te the relief now sought.

It will be necessary that the Municipality be properly repre-
scuted in the suit as defendant, and we remand the case unders. 354
of Act VIII of 1859 that this may be done and the above issues

- tried and decided ; when the lower appellate Court will return the
case with its finding to this Court, and seven days will be allowed
for objections to be preferred to the finding

On the return of the Subordinate Judge’s finding, the Coutt
delivered the following

JupGMENT.—The lower Court’s finding on the issues remitted
is to the effect that the land in dispute formed part of a public
thoroughfare, and that the defendant by his occupation of it since
his purchase from the Municipal Committee has interfered with
the plaintiff’s right of drainage and way. Oan the latter point the
Court’s finding shows that plaintiff’s premises adjoin this land, and
while it formed part of the highway he and his tenantg had imme-
diate access to the highway, but by the exclusive occupation of this
portion of the highway by defendant their access to that portion
which now forms the highway has been shut off, and no other ade-
quate means of access has been provided.

Accepting this finding it shows that plaintiff has suffered inju-
ries and inconveniences by the closing of the highway by defen-
dant, which affect him beyond what affects the public at Jarge, and
he bas in consequence a right of action against the defendant Maha
Chand, and there is nothing in the circumstance that defendant’s
title is derived by purchase of the land from the Municipality, as has
been urged, which can affect the plaintiff®s right to relief.  No doubt
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- Dy s. 88 of the Municipalities’ Act the property in all public high-

ways is vested in the Committee, and by s. 27 the Committee can,
with the sanction of the Local Government, sell any portion of land
referred to in that section which is not reyuired for the purposes of
the Act, and shull keep roads in repair and may do all acts and
things necessary for purposes of general utility —s. 32. But thereis
nothing in the Aet which debars the Civil Conrts from entertain-
ing suits and giving relief in respect of any civil right which may
be shown to have been infringed through the exercise by the Muni-
cipality of its powers under the Act ; on the contrary provision is
made for such suits. Hore the plaintiff has made outa case. He
has shown that the drainage from his premises has been stopped,
and that he has been isclated and shut off from access to the present
highway. The Municipality conld not have thus dealt with the
highway te the special injary of the plaintiff. In closing a portion
of it they would have been bound to provide adequately for his
drainage and his access to the highway which they had substituted ;
igdeed, it is not clear that they had any intention of doing other-
wise, and the defendant can de no less. ‘

The relief which plaintiff now seeks is very reasonable. He
does not ask to set aside tho sale of the land, bub that a eart-road
nina feet wide should be reserved communicating with the highway,
and that the existing course of drainage be not interfered with.

We decree the appenl, and modifving the decrees of the lower
Courts decree the claim with all costs,

Appeal allowed.

APPELLATE CIVIL

Berore Mr. Justice Pearson and Mr. Justice Oldficld.
RADIIA (Derexpant) 2, BENI Avp oTagrs (Pramxtiees).

Act VIIT of 185¢ (Civil Procedure Code), s, Qe Res Judicatn
The plaintiily i the wr

weul 30l elaimed, as the hetrs of o, certain property
fron M, the daughrerof &, alicging that such property iwas the joint and undi-
vided property of It and J, to whieh on K’s death J had succeeded. ‘The plaintiffs

- * Special Anpeal, No. 866 of 1877, from a deer i i
> 8 , No. 7, a decree of Baby Ram Kali Chandhei,
Bubordinate Judge of Cawnpore, dated the 3orh April, 1877, affirming a deerce 017:‘

Munshi Mén Mohan Lal, Munsif of Akbarpur, dated the Ist December, 1875



