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for himself a S  Ms ground of action. But lie was right in noticing 
the defect, because itliad been pleaded liy the defendant in appeal.

It has been laid down by the late Sadder Dewaany Adawlut (1 ) 
thai amongst the general tribd of fakir.i called Sauiasis (and the 
plaintiffij here app;ar to be of the dasciiption) a right of iiiheri' 
tanca strictly so spaakiiig to the property of a deceased gw u  or 
spiritual preceptor does not exist; but the right of succession de­
pends upon the aoiniaatioa of one amongst his disciples by the de- 
ce.ised gar<t iu his own lifetime, wliieb nomination is generally 
confirmeJ by the muhants o f the neighbourhood assembled together 
for the purpose of performing tiie funeral obsequies o f the deceased. 
Where no nomiaation has been made the succession is elective, the 
mahants and the principal persons of the sect in the neighbourhood 
choosing from amongst the disciples of the deceased guru the one 
who may appear to be the most q[iialified to be his successor, in­
stalling him then and there on the occasion of performing the 
funeral ceresnonies of the late giu'u.

Neither plaintiff avers that he was nominated by the deceased 
Paras Ram during his life and confirmed afterwards, nor does 
either assert that, in consequence of Paras Ram’s omission to 
nominate a successor, he had been elected after the lafcter’s death 
by the neighbouring mahants and members of the sect; but both 
plaintiffs have based their claim on inheritance and discipleship, 
which would not be sufficient to establish a'right o f succession. 
W e therelbre dismiss the appeal and aiBrm the judgment o f tha 
lower appellate Court with costa.

Appeal dismitsedt.
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Before Mr. Justice Spank’e and Mr. Jti siice Oliifield.
J E O N r  (P L 4 I N T I F K  V. B H A G W A N  S A H A I  a n d  AN QTU Btt ( D e p e n d a j t t s ) . *  

Act V l l I  o f  1859 ( Civil Proced tre Code), s 246— Effect o f  Order under t.

H 6—Suit to eslu6lish Riyhi—Limilaiian.
H caiisetla certain dwelUng-honse to tie altacliecl in execution ot a decree held  

by him against M  iis the property of M. J  preferred a claim to the prope.rty which

* Special A ppeal,rfo . lOtS o f i8~7, from adecren o f W . C. Turner, Esq., Officia­
ting Judge of Meerut, dated the 28th July, 1877, afBrmiiig a decree of Babu Kashi 
N ath Biswas, Subordinate Judge o f Meerut, dated the 1 Uh September, 1876.
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was di'sallowil by «a order made uuvJer s. 24S o f Act V II I  o f 1853. Tw o days 
after tliedateof sucli order M  saiisfled B's lecree, Mere fcliaa a yea,r axter the  
date oE sucb order J  sued B and Itf to establisa. her prox3rietary n‘g M  to the 
dwelling-liouss, alleging that I f  liad franduieutly mortgaged it to B. Held, tol- 
io^vicg thf* Fuli Beflcii ruliDg in Badri Framdv. Muhwiiunad Yuatif {\), ih.̂ % j  
Imvlng failed co prore her riglii wilMii the time al!o->rcd by law, was precluded 
from assei’ fcing it by tlie order made under s. 246 of Act V II I  of 1859, and that whe­

ther or not the decree was satisfied alter the order was made, tlie effect of the 

order was the same.

T h is  was a suit to establisli tlie plaintiif’s proprietary riglit in 
a certain dweiling-lioiise, instituted on the 22nd of February, 1876. 
The cause of action was stated in tlie plaint to be the fraudulent 
mortgage of the house to Bhagwan Sahai, defendant in the suit, by 
the plaintifi’s husband, also a defendant in the suit, which mortgage 
the plaintiff alleged she became aware of in February, 1874. Bhag­
wan Sahai set up as a defence to the suit, among other matters, 
that he had caused the house to be attached in execution of a 
decree held by him against the plaintiif’s husband as the pro- 
petty of her husband, that the plaintiff had then preferred a pro- 
priekxy claim to the house, which was disallowed by the Court 
executing the decree by an order made under the provisions of s, 246 
of Act V III of 1859 on the 14th November, 1874, and that, as the 
present suit to establish the plaintiif^s right to the house was 
brought more than a year after the date o f such order, it was 
barred by limitation. The Court of first instance dismissed the suit 
as barred by limitation. On appeal by the plaintiff the lower 
appellate Court also held that the suit was barred by limitation, 
overruling her contention that the order made under s. 246 of Act 
V III o f 1659 did not affect her suit, inasmuch as Bhagwan Das’ 
decree had been satisjfied two days after the order had been made, 
and that it was only in the case of a sale that such an order would 
affect a suit brought to establish a claim rejected by it.

On appeal by the plaintiff to the High Court it was again con­
tended by her that, as the decree in execution of which the property 
in suit was formerly attached was satisfied within two days after 
the order of the 14th Novemborj 1874;, made under s, 246 of Act 
?^III of 1S59, was passed, there was no necessity to bring a suit for 

establishment of her uight, and that order BO hai* to the suit* 
0 ) I, L, S.J 1 Ail, 881,
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Pandit Ajudhia Math and Babu Opf'ohash Chandar  ̂ for tlie 
appellant

Mutislii HaniLinan Prasad and the / unior Goifernment Pleader 
( Babu Dwarka JŜ ath Banarji), for the respondents.

The judgment of the High Court, so far as it related to this 
contention, was as follows ;

S pankie, J.—The first plea would fail if wo hold that the suit 
should have been brought within one year from the date of the 
order passed under s. 246 of Act Y III of 1859. For it is the order 
then made which, if contested at all, must be contested within 
one year; and after that date cannot be questioned. The Fall 
Bench decision of this Oourt in Badri Prasad v, Muhammad Yumf 
(1) has conclusively settled this point. Whether the decree was 
settled after the order was made has no bearing on the point at 
issue. Having examined the record of this case and the order 
made under s. 246, Act of V l l l  of 1859, there cannot be a doubt 
that the plaintiff was and now is entirely bound by that order, and 
that she cannot now re-assert her title to the house which was not 
allowed as against the judgnient-debtor and decree .made in 1874.
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Before Mr. Justice Spankie and Mr. Justice Oyjteld^

L A C H M A N  SIN G H  a n d  a n o t h e r  (D e fe n d a n ts )  v . S A N W A L  SIN G H  
( P l a i n t i f f ) .  *

Act V III0/1859 (Civil Procedure Code') s. 1—Relinquishment or Omission to sue 
for any part of Claim— Fraud—Cause of Action.

S, as one of the heirs o f Ms brother M, sued the sons o f :M, the other heirs 
of M , for, amongst other things, a declaration of his right toshare irttlic rights and 
interests of M  as the mortgagee under a deed of mortgage, which he valii(:(l at the 
principal sum advanced under the mortgage, I’iz., Es. B,600, stating his cause ot 
action to be the obstruction caused by the sobk of A? to his sharing in AJ’s estate. 
H e obtained a decree declaringhis title to the share claimed. X ,  one o f the sons of 
Mt had fraudulently concealed from  and kept S' in ignorance o f the fact thaf; 
previously to the suit he had realised Bs. 8,&Ui under the mortgage. On this fact
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*  Special Appeal, No. 1043 of 1877, from a decree of J. H; Prinsep, Esq., Judge 
of Ca^mpore, dated the l lt h  June, 1877, affirming a decree o f Bam Kali 
Subordinate Judge of CaivBpore, dated the 22cd July, 1876,

(I) LL . E .,1 All, 581.


