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of deceased liad to be satisfied. Their discliarge is a matter of 
necessity, and as observed in. the Pull Bench decision quoted above 
(1), tibe rigbt of the heirs is connected with the estate on the sole 
condition of its being free from incumbrance. Musammat Husaini 
was in possession of the property, whatever it was, on her own ac­
count, and on behalf of the minors, and, in that character, it would 
seem that she could act for them. In about five years after his death 
she was compelled to sell the property covered by the deeds of sale, 
the landed portion of which was already mortgaged for more than 
Es. 3,000, to satisfy the debts and for other necessary family purposes 
and wants. She thus was enabled to bring up the children and 
maintain and many them. Whatever she did was done openly, and 
the Judge has found that the consideration was duly paid, that the 
sales were effected to pay the ancestral debts and that they were paid, 
and to meet pressing necessity for the benefit of the minors. Under 
these circumstances we agree with the lower appellate Oourt that the 
Muhammadan law and principles o f equity and justice are binding 
on the plaintiffs, who have not in their petition of plaint assigned m y  
reason or grounds for repudiating the act of Musammat Husaini.

With these observations, which go to all the pleas in appeal, we 
dismiss the appeal and affirm the judgment of the lower appellate 
Court with costs.

Appeal dismissed.

J87T 

H a s a s  A x . 1

V.

Mehdi
HcsAJsf*

APPELLATE CIYIL.

( 1 )  S a m i r  S i n g h  v .  Z a k i a ^  I *  L .  K .  1  A l l . ,  5 7 »  

d i

i m
J)ecemAir IS

Before Mr, Jusiice Pearson and Mr, Justice Spanlie,.

W ALI-U L-LA (PiiA.mii '̂S') v, G H U L A IIA L I (DuFENBAjfT).

R^erende to ArhUratim“-‘ Form o f Oath—Power of Arbitrator to culminhief 
Oath other than in prescribed form— Validity of Avmrd, hosed upon evidence taken on 
Oath illegally admnistered-'Act X  o /1 87 3  (Indian Oaths Act) ss. 8 ,1 0 ,1 3 —Act X L  V 
of  1860 {Indian Penal Gide), s. 20 ~>Act I  of 1872 {Indian Evid&nc<i Act}  ̂ s. S 

—Special appeal—Direction.
T H e  m a t t e r s  i a  d i s p u t e  i n  a  s u i t  w e r e ,  b y  t h e  d e s i r e  o f  t h e  p a r t i e s  t o  t b e  s u i t ,  

r e f e r r e d  t o  a r b i t r a t i o n .  D u r i n g  t h e  i n v e s t i g a t i o n  o f  t h e s e  m a t t e r s  b y  t h e  a r b i t r a - ^

* S i i e c s a l  A p p e a l ,  N o .  8 7 8  o f  1 8 7 7 ,  f r o m  a  d e c r e e  o f  M a u l v i  A b d u l  M a j i d  K h a n ,
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1817 tors tlie plaiatiff offered to be bound by t t e  oath of the defendant administered on 
tlie Koran, The defendant agreed to take sncli oath, and such oath m s  accord- 

W j ^ g i y  administered to tnm b y the arbitrators, and his evidence taken, and an award 
A u .  made based on the evidence so taken. On special appeal to the High Court by  

the plaintiff, he objected for the first time, the objection not having been taken in  
his laeraorandum of special appeal, that the arbitrators were not legally compe­

tent to administer such oath, and the evidence so taken could not form a valid 

basis of an award, and the award was therefore void,

jSeW per Peabson, I., Spankie, J., dissenting, with reference to the legal compe­
tency of the arbitrators to administer the oath, that the objection was good, and 
that the arbitrators had no power to administer the oath.

Ter PEAJisoH, J., Spankie J., doubting, that as the objection was one which 
vitally affected the procedure of the arbitrators it could not be ignored, although it  
was not preferred in the lower Courts, and was not to be found in the memoran­

dum of special appeal.

Per Pearson, J,, that the statement of the defendant made on an oath illegally  
administered could not form a valid basis of an award, and the award was void, 

and should be set aside.

Per Seakkib, J., that the plaintiff having oiTeved to bo bound b y  the oath, 
and defendant having agreed to taUc it, the plaintiff was bound b y  the evidence 
given on sxicih OJith, and that as the arbitrators had, by law and con sent of parties, 
authority to i-occive thu cvidc-nce of tho dorendaut, the riubstibiition b y  them of an  
oath on the Koran for an affirmation did not, under the provisions of s. 13  
of A ct X  of 1S78, invalidate such evidence, and consequently render the award 
■foased on such evidence void.

This was a suit for tlie recovery of money in which; by the de­
sire of the parties to the suit, the matters in difference between them 
w e r e  referred to arbitration by the Mimsif. During the investi­
gation of these matters by the arbitrators the plaintiff offered to be 
bound by the defendant’ s oath administered on the Koran. The 
defendant agreed to take such oath, and tlic arbitrators administered 

. it to him, and made an aAvard in accordance with his evidence taken 
by them on such oath. The plaintiff applied to the Munsif to set 
aside the award for î easons which it is unnecessary for the purposes 
of this report to state. The Munsif refused this application, and 
gave judgment according to the award. . On appeal by the plaintiff 
to the Subordinate Judge, when he acjain contended that the award 
%Qiild be set aside for the reasons stated by him in the Court of 
, %siin§tance, the Munsif’s decree was affirmed. Ihe plaintiff then 

t(> the High Court, where he contended, among othec 
first time, the contentioa not being raised, in Ms memo^
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laiidum of spcoial appeal, tliat tlie arbitrators were not legally com* 1877
petent to administer the oath to the defandant, and that the defendant’s ----- -
evidence taicen on such oath could not form a valid basis of an award  ̂
and the award was consequently void and should be set aside.

Mr. Golvin and Pandit J^mid Lai, for the appellant.
Munshi KasU Prasad and Shah Asacl Ali, for the respondent.
P b I r so n , J . — (After disposing of the pleas set forth in  the 

memorandum of appeal continued;)—A  far more serious objection 
to the procedure of the arbitrators has been here orally urged by 
the learned counsel for the appellants, viz., that the arbitrators 
were not legally competent to administer the oath to the respondent 
under s. 10 o f Act X  o f 1878, which only empowers a Court to 
administer such an oath as is mentioned in s. 8 thereof. !Hie 
arbitrators were persons authorised %  law to take evidence, and 
for that purpose to put witnesses upon oath or affirmation according 
to the provisions of the law for the examination of mtnesses, but 
they do not constitute a Court, and are not empowered to administer 
an oath of the nature mentioned in s. 8 of the Oaths Act, *rheir 
proceeding in administering such an oath to the respondent in this 
case was therefore invalid, as being without warrant o f law, and 
consequently his statement, made on an oath go illegally adminis­
tered, cannot fjrm a valid basis of an award. I am constrained 
to admit the strc'-ngth of this objection, which being one vitally affect­
ing the arbitratovs’ prooedure cannot, I  think, be ignored by us, ■ 
although it was not preferred in the lower Courts, and is not to he 
found in the memorandum of special appeal. I  would decree the 
appeal, sot aside the decree of the lower Courts and the award in con- 
ibrmity with which it h:is been passed, and remand the case to the 
Court ofiirstiusiancju for fresli disposal under s. 351 of Act Y IU  
of 185% with an instruction that the costs of the litigation up to this 
time should follow the event.

SPASfBiE, J. The objection which my honourable colleague would 
admit was never urged in the first Court, nor in appeal. It is not 
even one of the pleas in the raetnorandurn of special appeal in this 
Court. It was raised for the firsE time at the hearing o f the appeal.
I  am doubtful whether we should entertain the objection. The lower 
appellate Court disposed of ali the pleas taken by the appellant, and ita
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1S77 judgment and tliat of the first Court was in accordance with the award.
— -̂------- - Assuming that the learned counsel was at liberty to take the plea,

D, I  would reject it because there is no question that the appellant offered
Aw. |)y the defendant’s oath on the Koran, that his offer was con­

tained in a written petition to the arbitrators and accepted by the 
defendant. He was boimd by his agreement, made with the free 
consent of both parties, competent to, make it, and for a lawful object, 

the ascertainment of the truth by means which the petitioner, 
plaintiff, considered most likely to be successful, and which the de- 
fendani} aocepted. The plaintiff, in my opinion, should be held bound 
by the evidence of the defendant, given under an obligation imposed 
upon him  ̂and fulfilled in the manner required by the plaintiff him­
self. But going beyond this, I  would say that I do not find that 
there is any section in Act X  of 1873 which would make it unlawful 
for the arbitrators to administer an oath on the Koran to a party 
willing to be sworn upon it. It is conceded that arbitrators are 
authorised to administer an oath; they are also persons, i f  the Oaths 
Act applies to them, who by that Act arc “  persons having by con­
sent of parties authority to recoiye evidence.”  They, however, aro 
not a Court within the meaning of s. 8 of the Act. A  Court of 
Justice includes a Judge empowered by law to act judicially alone, 
or a body of Jndgos empowered by law to act judicially as a body, 
when the Judge or body of Judges is acting judioially—s. 20 of the 
Indian Penal Code. Moreover, the Indian Evidence Act thus de­
fines the meaning of the Court which receives the evidence in the 
judicial proceeding referred to in s. 8 of the Oaths Act. Court”  
includes all Judges, Magistrates and all persons, except arbitrators  ̂
legally authorised to take evidence—s, 3.̂  I am therefore disposed 
to conclude tliat s. 8 refers to parties and witnesses in every judicial 
proceeding actually before the Court for the purpose of giving 
evidence, or who may offer through their representatives actually 
before the Court to give evidence in any form held binding by 
them. But I am not prepared to extend the section to arbitrators, 
who do not appear to be fettered by the Act or bound to communi- 
6 ^  the offer of a party or witness to be sworn in any particular 

-to the referring Court for sanction. It seems to me that if 
are not lawfully empowered by the Oaths Act to do 

nf,hat a is empo'Vfered to do by s> 8, their act in admimsteririg
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S21 oath or affirjnatjon to an j witness in may form “  common 
amongst or held binding by persons of the same race or perscasioa 
to what he belongs and not repagnant to justice or decency, or not 
purporting to afFeofc a tliird person ”  is covered by s. 13, in wMch 
there is not only no exclusiTO mention of the term Court, but in fact 
the ward is not io be found there at all. The section which is in a 
different chapter from s. 8 rnns thus; “  No omission to take any 
oath, or snake an j affinnatiosi, «o substitution o f any one for any 
other of them, and no irregularity whatever in the form ia which 
any one o f  them is administered, shall invalidate any proceeding;, 
or render inadmissible any evidence whateverj ia or in respect of 
%vhich such omission, substitution, or irregnlarity took place, or 
ahall aiFeefc the obligation o f the -svitness to state the truth.”  I f  
the arbitrators iu this case were authorised to affirm witnesses in 
the manner now in force in our Courts, and they substituted an 
oath on the Koran by request of one of the parties assented to by 
the other party, the substitution, under s. 13 o f the Act, does not 
invalidate the evidence, and therefore does not render void the 
award founded on that evidence. I  therefore -would afErm the 
judgment of the lower appellate Oourt, and dismiss the appeal with 
costs.
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Btfore Mr. Justics Pearson and Mr. Justice SpanAie.
M A D H O  D A S  {P l u s t i w ) u. K A M T A  D A S  (D e f b s iu s t ) ,*

Saniasi ~ / j i  Seri tasce—  Gwru —Chela.

Am ongst Saniasis generaUjr no cMa  liaa a rigbt aa STicli to sueceed to the  
property o f his iJeoeased guru. H is right o f  saccession depends apon bis aomlns. 
tion by the deeeased ia  his lifetime as 1113 BucoeBsor, which nomination is geDcmlly 
confirmed by the mahants of the neighbourhood aasetnbled together to perform the  
funeral otsequiea o f  the deceased. "Where a guru dSoes not nominate his successor 
from  among his chetas, such suocaasor is elected aud installed by the mahante and 
piitLc.ipal tbe sect in tha n&ighboiirliood upon the occasion o t  the fimeral
otsequies of th-e decaased. Nirunjun Bartiee PaJaruth Hafliee {1 )  foDosved.

W here therefore a chela, sued for possesBion o f a village belonging to his 
deceased guru, founding such suit on his right of sueeession as chsla, without alleg-

• Special Appeal, jSTo. 9 3 6 o f  1877, from  a, deSree o f Sultan Hasan,
SubordinatB Judge o f Gorakhpur, dated the SOthi Juqe, 1ST7, afflrmiag a decrse 
o f  M aaiyi MnbamtQad Kamil, M ansif of Baatij dated the 3lRt M arch, I87J,

( l i  S. D . A ., N .-W . F ., 1864, vol. i, 513.
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