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victed Tinder s. 165 o f tlie Penal Code, and that lie sliould snIPer 
four montlas’ simple imprisonment. I would also order Lim to pay 
a fine of one rupeê , and in default to suffer one montli’s additional 
imprisonment, siicLl additional imprisonment to cease wlien tlie 
fine is paid or is recovered by process of law.

Spakkie^ J.—I concur with tlie Hon’ble Chief Justice on tlie 
propriety of tlie conTiction under s. 165, and in the sentence pro
posed. The conviction of accused and sentence passed by the Ses - 
sions Judge under s. 29 of Act V  of 1861 is annulled, and the pri
soner 18 convicted under s. 165 of the Indian Penal Code  ̂ and a 
warrant must issue accordingly.
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Before Mr, Justice Spanhie and Mr. Justice Olilfitld,
H A S A N  A L I  AND ANOTHER (PtAIXTIFPS) V. M E H D I H U S A IN  AK35 OTHERS

( D e f e n d a n t s )  *

Muhammadan Law -Inlw'itame -  Minor—-Justice, Equity, and Good Conscience 
—■Aci VI of 1871 {Bengal Civil Courts’ Act), s. 24.

ff,  being in possession of certain real property on her own aecoimt, and ou 
account of her nephew and niece, minorsj of ’̂fhoae persons and propej-ty she had 

in the capacity of guardian, sold the property, in good faith, and fox 
valuable consideration, in order to liquidate ancestral debts, and for other necessary 
p u rp oses  and wania of herself and the minors. Held that, under Muhamomdan law 
aud accoT-ding to justice, equity, and good conscience, the sales were binding on the 
minors.

Tuts was a suit for po.?scssion of certain shares in a dwelling-house 
and in ccrtain villages, hy cancelnient of sales of the property. 
The plaintiffs were respcctivoly the son and daughter of one Kajib 
Hnsain, who died in. 1857. At the time of his death the plaintifts 
M'ere minors, and, their mother being also dead, Husaini Bibi, their 
father's only sister, assumed charge of their persons and their 
property in the capacity of guardian. Najib Husain and Husaini 
Bibi had inherited from their father a dwelling-house and cert^'n 
shares in six villageSj ŵ hich property -w'as heavily mortgaged. On 
the; 3rd January, 1862, the plaintiffs being minors a,t the time,

*  Special Appeal, No 860 of 1877, from a decree of M. Brodhnrst, Esq , Judge of 
Benares, dated thft 1st 1S77, affirtniti" a decree of Paudit Jagat NaraiHj Subordi- 
aate Judge of Jaunpmr, dated Ihe- 4th Jupe, 1675,
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Husaini Bibi sold the dwelling-house to her paternal unoloj defen
dant in this snit, and the shares in the six villages to her coixsins, 
also defendants in this snit. These sales were made by lier in good 
faith, and for valuable consideration, in order to liquidate ancestral 
debts, and for the benefit of the plaintiffs. plaintiffs sought
in the present suit to set aside these sales. The Court of first in
stance dismissed the suit, holding that̂  under Muhammadan law and 
according to justicej equity, and good conscience, the sales were 
binding on the plaintiffs. On appeal by the plaintiffs the lower 
appellate Court concurred in the ruling of the Court of first in

stance.
On special appeal by the plaintiffs to the High Court it was con

tended by them that, inasmuch ns Husaini Bibi was not their legal 
guardian, she had no power to make contracts on their behalf, and 
the sales were invalid.

Pandit Bishamllim Nath, for the appellants.
Mr. Qohm and Shah Asad Ali, for the respondents.
The judgment of the Court, so far as it is material for the pur

poses of this report, was as follows:
'We may, however, observe that we should be disposed to accept 

the Judge’s finding on the merits. Even if the plea that Mugammat 
Husaini was not the legal guardian of the appellants when she made 
the sales was good, we think that the plea is not one to be taken in spe
cial appeal for the first time ; no such objection was made, below ; and 
farther it does not appear that the- plaintiffs came into Court offer
ing their shares of the ancestral debts on account of which the sales 
were effected (1). On the conti-ary, they denied any necessity 
sale, and seek to repudiate the transactions. But wo are not satis
fied that we are not within Muhammadan law in this case (2). 
We must look to the position of the parties, the circumstances of the 
case, and the facts found by the Judge. Musammat Husaini was one 
of the heirs of the property, and was manager on behalf of the 
children—her nephew and niece. Their father and mother had 
<iiedj and there was no one to take care of the orphans. TI10 father 
had been in straitened circumstances before his death. The debts 

P51W Alir. Sadik H  C. 1874, p. 268.
B., 1875, p. 201 ; Sahee Ratn
r, mklBa!mtn,K, Q, B., H.-W. E, (2) Hamir Singh r. Zak%0.h I j i  %.t l  

All., 57. *
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of deceased liad to be satisfied. Their discliarge is a matter of 
necessity, and as observed in. the Pull Bench decision quoted above 
(1), tibe rigbt of the heirs is connected with the estate on the sole 
condition of its being free from incumbrance. Musammat Husaini 
was in possession of the property, whatever it was, on her own ac
count, and on behalf of the minors, and, in that character, it would 
seem that she could act for them. In about five years after his death 
she was compelled to sell the property covered by the deeds of sale, 
the landed portion of which was already mortgaged for more than 
Es. 3,000, to satisfy the debts and for other necessary family purposes 
and wants. She thus was enabled to bring up the children and 
maintain and many them. Whatever she did was done openly, and 
the Judge has found that the consideration was duly paid, that the 
sales were effected to pay the ancestral debts and that they were paid, 
and to meet pressing necessity for the benefit of the minors. Under 
these circumstances we agree with the lower appellate Oourt that the 
Muhammadan law and principles o f equity and justice are binding 
on the plaintiffs, who have not in their petition of plaint assigned m y  
reason or grounds for repudiating the act of Musammat Husaini.

With these observations, which go to all the pleas in appeal, we 
dismiss the appeal and affirm the judgment of the lower appellate 
Court with costs.

Appeal dismissed.
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Before Mr, Jusiice Pearson and Mr, Justice Spanlie,.

W ALI-U L-LA (PiiA.mii '̂S') v, G H U L A IIA L I (DuFENBAjfT).

R^erende to ArhUratim“-‘ Form o f Oath—Power of Arbitrator to culminhief 
Oath other than in prescribed form— Validity of Avmrd, hosed upon evidence taken on 
Oath illegally admnistered-'Act X  o /1 87 3  (Indian Oaths Act) ss. 8 ,1 0 ,1 3 —Act X L  V 
of  1860 {Indian Penal Gide), s. 20 ~>Act I  of 1872 {Indian Evid&nc<i Act}  ̂ s. S 

—Special appeal—Direction.
T H e  m a t t e r s  i a  d i s p u t e  i n  a  s u i t  w e r e ,  b y  t h e  d e s i r e  o f  t h e  p a r t i e s  t o  t b e  s u i t ,  

r e f e r r e d  t o  a r b i t r a t i o n .  D u r i n g  t h e  i n v e s t i g a t i o n  o f  t h e s e  m a t t e r s  b y  t h e  a r b i t r a - ^

* S i i e c s a l  A p p e a l ,  N o .  8 7 8  o f  1 8 7 7 ,  f r o m  a  d e c r e e  o f  M a u l v i  A b d u l  M a j i d  K h a n ,
. ’"'IC. . . ' .I  --------  lifiV Ti,r—  -tatrt a


