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Befure Mr. Jusiiee Turner and Mr, Justice Spankie.
SAFIIB ZADAH awp orsers (Drrexpants) v. PARMESHAR DAS
AND ANOTHER { PLAINTIFFS).*
Usufructuary Mortgage—Redemption of Mortgage—~Conditional Decred,

In = suit to recover possession of certain lands founded on the allegation that
the defendants had obbained possession of them from the plaintiffs ag usufructuary
mortgagees, and that the mortgage-debt kad been satisfied from the usufruct of
the lands, the lower Court, althiough it fouud that the mortgage-debt had not been
satisfied as alleged, gave the plaintifis a decree for possession conditional on the
paymient of thie balauce of the mortgage-debt. Held that, inasmuch a3 the defen-
dants never rendered any acconnts, and inasmnch as no agreement had been
made between the parties as to the amount at which the profits of the lands showld
be estimated, it was impossible for the plaintiffs to have ascertained before suit
what sum, if any, was due by them, and seeiug that whether such decree was altered
or not, the plaintiffis might immediately pay the balance of the mortgage-debt
and demand possession, it was unnecessary to interfere with such decree,

Tais was a suit for possission of certain lands founded on the
allegation that the dutendunts wers in possession of the same as-
usufructuary mortgagees under & mortgage from the plaintiffs, and
that, as the mortgage-debt had been satisfied from the usufruect of
the lands, the plaintiffs were entitled to possession and also to mesne
profits for two years. The defendants denied that they were in
possession of the lands as usufrectuary mortgagees, and that the
annual profits of the lands were as large as the plaintiffs asserted

them to be, The Court of first instance, fixing an issue as to the
amount of the annual profits of the lands, decided that the defend-
ants were in possession of certain of the lands as usufructuary mort-
gagees, and that the mortgage-debt had not been satisfied from the
usufruct, and gave the plaintiffs-a conditional decree in respact of
those lands. Ou appeal by the defendants the lower appellate Court
also Jecided that the defendants were in possession of certain of
the lands as usufructuary mortguagees, and gave the plaintiffs a cons -
ditional decree in respect of those lands.

On special appeal }Jy the defendants to the High Court i w@s
contended by them that, inasmuch as the plaintiffs had sued on the

"‘lSpeciaX Anppeal, No 900 of 1877, from a deeree of Maulvi Nasi i ]
Subordinate Judge of Ghazipur, dated the 25th April, 1877, modifyzit:gtf t%leclr&el?gi E
Munshi Kighori Lal, Munsif of Rasrah, dated the 22nd December, 1878, - .
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allegation that the mortgage-debt had been satisfied, and it had
been found that this was not the case, the plaintiffs were not en-
titled to a conditional decrec.

Munshi Sukh Ram, for the appellants,

Lala Lalta Prasud, for the respondents.

The judgment of the Couct, so far as it is material for the pur-
poses of this report, was as follows:

TurNER, J.—We are not satisfied that a conditional decree was
improper in this case. It does not appear that the appellants ever
rendered any accounts, indeed, they denied they were in possession
as mortgagecs, and inasmuch as no agreement had been made as to
the amount at which the profits should be estimated it was impos-
gible for the respondents to have ascertained before suit what sum, if
any, was due by them. The more proper course wounld have donbtiess
been for the respondents to have offered to pay what might be
found due. Seeing that whether the decrae is altered or not the
respondents may immediately pay the balance and demand posses-
sion, and the appellants could not legally refuse it, we think it
ununecessary to interfere with the decree in this case,

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankic. ‘
HUSAIN BAKHSH (Dreger-moLper) # A. D. MADGE (JUDGMENT-DEBTOR), *
Exceution of Decree—A pplication {o enforce or keep in force the Decree —Iimiia
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tion—dct VIIL of 1850 (Qicil Procedure Cods), s, 212,285—Act IX of 1871 (Limi )

tign Act), sch, i, art. 1G7.

“Held that an application under 8. 285 of Act VIIT of 1859, heing a necessary

and decided step towards the execution of the decree, was an application to enforce

" or keep in foree the decree, within the meaning of art. 167, rel. ii of Aet IX of
1871,

Tars was an application for the execution of a decree. The' |

decreo was passed by the Civil Judge of Lucknow on t;he $0th
February, 1874, On the 28th May, 1875, the decres-holder made
an application to the Civil Judge of Lucknow, under s. 285 of Act

* Miscellaneous Regular Appesl, No., 64 of 1877, from an order of
H. Lushington, Esq,, Judge of allahabad, dated the 20th’ June, 1877,



