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FULL BENCH.

Befors Sir Roberi Stuart, Ki,, Chief Justice, Mr, Justice Pearson, My, Justice Tur-
ner, Mr, Justice Spunhie, and Mr, Justice Oldfield,
BHIKHAN KHAN axp axoruer (Prainriees) v. RATAN KUAR]
(DEFEi‘IDANT).*
Act X VIH of 1873 (North-Western Provinees’ Rent Act), ss. 81, 34, 85, 93, 206,
207—Act XIX of 1813 (North-Western Provinges Land Revenue Aet), s. 3, ¢l. 8—
Co-sharer—Lambardar— Suil for Profits=Jurisdiction—Civil Court~Revenue Court

—Profits when dve—Limitation.

Held, by the Division Bench, following the ruling of the majority of the
Full Beneh in Ashrgfun-nissa v. Umrao Begam (1), that a suit by a co-sharer
inan undivided mahal against the heir of a deceased lambardar for his share of
profits coliecled by the lambardar before his deathis a suit cognizable nct by &

Civil Court but by a Court of Revenue,

Per Stuanr, C.J.—~Observations on the application of ss.

XVIII of 1873,

206 and 207 of Act,

Held, by the majority of the Full Bench, that the share of a co-sharer in an
undivided mahal of the profits of the mahal for any agrienltural year are due fohim
from the lmnhavdar as soon as, affer the payment of Goverument revenue and

® Special Appeal, No, 1256 of 1875, from a decree of G. H. Lawrence, Esq.,

Judgas of Aligarh, dated the 2ad Scpr.l,m‘om, 1875, affivming a deceree of Manlvi

Sami-ul iy Khag, Subordinaie Jadge of Alige

(1) This is an uureported case whieh
-u'mc out of a reference to iha Iigh
Conzh snder s, 205 of Ach XVl of
1573, The suib was oue by a co-sharer
in 2 mahal to recover e profits due on
her shave for the vears 1279 and 1280
fasli, trom ihe heie of the Tambardar
who mide theeoilections for these years
and subsequently dicd. It was ineti-
iuted under 5, 93, cl (), Aot XVIIL
of 1878,

The refarence was made in view of
the case of Aluls Deen v, Chundee Deen,
3L G R, N-W. 12, 1870, p. 64, and of
Matn Deen Donbny v, Chundee Deen
Boohey, 11, C. 1., N-W. P, 1874, p. 11K

The _)u.mo" Coury ( Tgryrr and
Srannrg, Jo.) before which the refer-
ence came referred it to the Fall Beuch,
the order of reference being as fol-
fows :

It appears to us
held by us on i i
{#) the heir of a deceaqed lambardar
succeeds to the eause of aetion and
st sue in the Revenus Conrt—(h) the
heicof adecoreed lunbardaris linble for
debts of 1lie decensed IF he hay inkericed
»usety, and therefore the suit is not a
suit for profits, although incidentally
the awount of the share of the profita

1, dated vhe 278h November, 1874,
claimed must he determined. Az our
views ou Uw first question are opposed
to a re ('(*m decision, we reler vhis refer-
ence to a Full Bench for dizposal.

Prarson, TORNER, Spmxm, and OLD-
PIrLD, JJ., concurred in the following
opinion

When the eause of action survives,
the nature of a suit is not changed by
reason that the plaintiff or defendant is
not the person to or against whom the
cause of action hns weemiel bul his
lexal representativ: 3 o, 4 hitror 8o,
it would seem to follow mad, \\hew 2
speeint Court has bu,n cu.wucutcd 101
the trind of suits of o p
ihe Comt has cog woofF s
that nature, whether they be hmught
agninst the personm {o or againsi whom
the cause of action acerned or his legal
reprosentative,

‘Thus, in the cnse ont of which this
reference has avisen,if the suit has been
brought against the defendant as the
legal representative of the deceased, it
cannot be argued thab, exceptin. the
circumstance that the representative is
gued instead of the deceased, there is
any feature in the suit other than would
bave been present had the suit been
brought in thelifetime of the deceased.
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village-expenses, there is a divisible surplus in the hands of the lambardar, anless by
agreement ox custom a date is fixed for taking the accounts and dividing the profits,
in which case any divisible surplus which may have accrued prior to that date
iz due on that date, and the divisible profies in respect of any arrears which may be
colleeted after thut date are due when they reach the hands of the lambardar or
his agent.

Held, per Srusnr, C. J. and Spavgre, J.--That where by agreement or
custom there is no date fixed for dividing such profits, the share of a co-sharer
becomes due on the last day of the agricultural year as fixed by Acts X VI aad
XIX of 1873,

Tris was a suit for a share of the profits of a mahal for 1278
fasli, instituted in the Court of the Subordinate Judge on the 29th
June, 1874, The plaintiffs, who were co-sharers in the mahal, alleged
that the profits for that year had been collected by Bulaki Das, a
co-sharer and lambardar, that their share of these profiis became
due and payable on the 1st July, 1871, but had not been p.ud to
them, and they sned the widow of Bulaki Das, who was his heir
and in possession of his estate, for the share. The defendant
set up as a defence, among other matters, that the snit was, under
8. 98 of Act XVIII of 1873, cognizable by a Court of Revenue, and
that, as the profits for the year 1278 fasli became due, not on the

The circumstance that a legal repre-
sentatiye is sabstituted for one of the
parties is an accldent tu rather than a
property ol the suit. OFf course, when
@ legal representalive appeats asidefend-
ant, the decrce cannoi be executed
against him personally, but only against
the estate of the decensed.

i, however, » claim bhe brought, not
against the legal repregentative to obe
tuin relicf out of the estale of the
deceused, hut against an heir or stranger,
on the ground that he has tauken and
converted to his own use assets of the
deccased, and 50 remdered himsell per-
sonally liable for the debts of the
deceased, the suit is not a mere suit for
profits, bul a sult which differs in av
essential point from the suit which would
have been brought aguinst the deceased
had iw survived ; a liability has been
created by the act of the heir or stranger
.UL*Lchuw to such heir or stranger per-
soually, :znd on that liability the right
of snis is founded. If then o suis be
brought agniust an heir or stranger, to
recover from him persopally a debi due
to the plaintilt in rospeer of his profits
as - co-zsharer on the gronnd that the
defendant hay inbermeddled with the
state of the person whe collected tie

profits, the suit lies, not in the Revenue,
bug in the Civil Court,

Stoary, C. Jo—I concur in the last
cage suggested in the above angwer,
but I cannot accept as law what is laid
down in the first part of it; and gene-
rally ¥ remain of the opmmn explained
in wmy judgment in Sfeta Deen Doohey
v. Chundee {decn Duobey, in our Reports
for 1874, page 118 The heir of «
decensed lunbardsr fuay succeed Lo the
canse of aotion, or rallicr tv the sube
ject-maiter of the causc of sction, bub
it does not therefore foliow thus the
heir can sue in the Revenue Court.
That which is here called a cause of
action i3 really a right to recover a
portion of the decrased’s estate, and
can only be sued for ina Civil Court.
Again, the circumatance that a legal
represeniaiive is subsiituted for a de-

ceased party may be an acﬂrdent mﬁhe’t' ‘

than a properiy of the #
an accident, in my
determines the forum i
way be prosecuted Lo detrée;
Thave only to add that ActXVHF
of 1873 does not affeét the question
submicted 10 us, the principle, so far
as the legal position of the heir is
eancerned, beity the same as uwier”
Acl XIV of 1883, ‘
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1st July, 1871, bub on the 3rd June, 1871, when that agriculturak
year ended, the suit was barred by limitation, not having been
brought within three years from the latter date. The Court of first
instance held that the suit was cognizable by a Civil Court, but
dismissed it on the ground that it was barred by limitation, not
having been instituted within three years from the 3rd of June,
1871, the end of 1278 fasli (1), or setiing that date aside and
considering that that year ended on the 15th June, 1871, the last
day of payment of the last instalment of Government revenus,
within three years of such latter date. The plaintiffs appealed
countending that the suit was governed by art. 118, sch. ii, Act
IX of 1871, and the period of limitation was consequently six
years. The Jower appellate Court, without deciding whether the
suit was coguizable by a Civil Court or a Revenue Court, held that
the period of limitation applicable to it was that prescribed in
5. 94 of Act XVIII of 1873, viz,, three years, and that it was
barred by limitation not having been instituted within three

years from the last day of Jait 1278 fasli, thatis to say, the 3rd
of June, 1871, ‘ :

The plaintiffs appealed to the High Court, contending that the
suit being cognizable by a Givil Court the period of limitation appli-
cable to it was that laid down in art 118, sch, ii of Act IX of 1871,
and pot that in s, 94 of Act XVIII of 1873, and that even if the
period of limitation applicable was three years and such period was
computed from the end of 1278 fasli, that year did not end on the
Ard June, 1871, but on the 30th June, 1871, and the suit was
within time. The respondent ohjected, under s. 348 of Act VIII of
1859, that the suit was cognizable by a Court of Revenue.

Stuart, CJ. and Pearson, J., before whom the appeal came
on for hearing, referred to a Full Bench the question how ths

day on which the profits are due to, and claimable by, co-sharers in
a mahal, is to be ascertained, o

The orders of reference were as follows :

Prarsox, J.—A recent ruling of the Full Bench of this Court (2)

has declared a suit of the nature of the present to be cognizable by

(1) According to the official calen-

the 28th Septembe
the gear 1278 fusli did not end Lill TR,

(2) Bee p, 512, nute (i).
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the Revenue and not by the Civil Courts. We must therefore,
in pursuance of that ruling, admit the validity of the objection urged
by the respondent, under s. 348 of Act VIII of 1859, to the ex-
tent that the Subordinate Judge was incompetent to take cognizance
of the suit. The lower appellate Court was, however, warranted in
disposing of the appeal preferred to it by the provision of s. 207 of
the new Rent Act; and, under that or the following section, we are
also bound to deal with the appeal before us. The first plea fails
in reference to the ruling above-mentioned.

The question raised by the second plea next presents itself for
consideration. By s. 94 of the Act above-mentioned a suit for a

share of the profits of a mahal must be brought within three years

from the day on which the share became due. But the law does
not fix the day on which the share becomes due. It may be fair
and reasonable to hold that it becomes due on the last day of
Jait of the fasli year ; but it would be not less fair and reasonable
to hold the last day of the agricultural year, as defined in Act
XIX of 1873, to be the day from which the period of lmitation
ghould run. Again, it might be held that when by agreement or by
custom a particular day had been fixed for the distribution of profits
in any mahal, or for a settlement of accounts, the time should run
from such day. But where no such day bas been fizxed by agreement
or custom, there would still be room for doubt. I would refer the
question how the day on which the profits are due to, and claim-
able by, co-sharers in a mahal is to be ascertained, to a Full Bench,

- Stuarr, C.J.—The ruling of the Full Bench referred to by
Mr. Justice Pearson was strongly dissented from and is still
strongly dissented from by me as matter of law. But if not only
in this snit but in all other similar cases I am absolutely bound by
that ruling, then of course I must hold that the respondent’s objec-
tion is well founded ; and it was taken in the Court of first instance,
g. 207 of the Rent Act therefore strictly applies.

That section is in the following terms: “If in amy such suit
" gnch objection was taken in the Court of first instance, but the
appellate Court has before it all the materials necessary for the de-
termination of the suit, it shall djspose of the appeal as if the it
had been instituted in the right Court.” The nature of the suit
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here referred to and the objection are described in s. 206 which is as
follows: ¢ In all suits instituted in any Civil or Revenue Court, in.
which an appeal lies to the District Judge or High Court, an
oljection that the suit was instituted in the wrong Court shall
not be entertained by the appellate Court, unless such objection
was taken in the Court of first instance, but the appellate Court
shall dispose of the appeal as if the suit had been instituted in
the right Court.” It thus appears that “the suit” and *the
objection” ave the same in both sections, but the manner in which
the objection is to be ireated is very different. 8. 206 applies,
by implication, where the objection had not been taken in the Court
of first instance, and goes on to provide that the objection shall not
be entertained, i.e., shall not be looked at, shall not be taken cogni--
rance of, or in any way noticed, but shall be altogether disregard-
ed, and the appeal shall proceed as if the objection had never been:
taken at all 3 and, therefore, where, as in the present case, the suit
had been instituted in the Civil Court, that Court shall be deecmed
the right Court, that is s. 206. 8. 207, as I have stated, applics
where the objection hasbeen taken in the Court of fiest instance, and
where, by implication, the objection has heen entertained and allow-
ed, and it goes on to provide for the case where the appellate Court
bas before it all the materials necessary for the determination of
the suit, in which case the appellate Qonrt ¢ shall dispose of the
appeal as if the suit had been instituted in the right Court,” '»;hich,.
in the present case, must be understood to be the Revenue Court, and
of course according to revenue law. That being so, the limitation
of three years prescribed by s. 94 of the Rent Act of course
governs, But I share the doubt and difficulty expressed by Mr,
Justice Pearson respecting the date from which the limitation is
to run. On this subject I concur in the reference to the Fuil
Bench proposed by Mr. Justice Pearson, |

Pandits Bishambhar Nath and Ajudhia Nath, for the appel~
lants. a

Munshis Hanuman Prasad and Sukh Ram, for the respondent,

" ‘Ihe Rall Bench delivered the following judgments:

'Emgsou, Turner, and QuoryeLp, JJ. concurring.—The lam-
Vardar collecting rents on account of himself and the other o=
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sharers in a revenue paying mahal is entitled to apply the collections,
firstly, to the payment of Government revenue and village-expenses,
and then, after deducting what (if anything) is due to himself as
hag lambardari, is bound to divide surplus collections among the
several co-sharers in proportion to their shares. Ordinarily then
profits are due as soon as there is a divisible surplus in the hands of
the lambardar. But it notunfrequently happens that by agreement
or custom a date is fixed for taking the accounts and dividing the
profits ; in this case any divisible surplus which may have accrued
prior to that date is due on the date so fixed, and the divisible
profits in respect of any arrears which may be collected atter that
date are due at the time they reach the hands of the lambardar or his
ngent. ‘

SraNkig, J.—The share, it appears to me, becomes due at the
end of the agricultural year, when the rents have been collected
and the Government revenue has been paid. The village-accounts
should then be made up. Probably custom or agreement between
the shareholders regulates the practice. A Court dealing with a
-question of this nature should ascertain whether there is any custom
or agreement between the shareholders to which it might refer for
the determination of the date from which limitation should run.
‘Where thers is no custom or agreement the safest guide would be
the end of the agricultural year as definedin cl. §, 5. 3 of Act XIX
of 1878, that is to say, the thirtieth day of June., This also is the
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date fixed in the Rent Act as the day upon which the agricultural

_year expires; vide 58.31,34, and 35 of Act XVIII of 1873, Ttmay
b said that the lambardar may not have been able to collect the rents
and that there are no profits to distribute, or that each share is less
than the shareholder is ordinarily entitled to receive, In sucha
-case the share would still be due at the close of the agricultural
year ou the assumption that the rents have been collected, and it
would be for the lambardar to show that there were no profits, and

that he had exercised all due diligence as lambardar and trustee for

the sharers in collecting the rents and income of the estate, So in all
disputes between co-sharors, whatever might be the nature of the
defence, the share would become due at the expiration of the
agricultural year. I would therefore say that where no custom is

found to exist regulating the practioe, or where there is no agree-
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ment between the shareholders on the point, the share becomes
due ou the 30th June in each year.

Stuary, C.J.—I concur substantially in the opinion of M.
Justice Spankie. 1 observe in the case that was before Mr. Justice
Tarner and myself in April of last year, Girdhari Lal v.
Lakors (1), Special Appeal, No. 1336 of 1875, in which we made
a remand, we expressed the opinion that the limitation of three
years ran “from the date when the profits became payable,” or
ptherwise, as we go on to explain, ¢ in the absence of any custom or
agrecment to the contrary, profits become due from the time when
they reach the lambardar’s hands”, which I suppose must be taken
to be ab the end of the agricultural year, that is, in this case, on the
30th of June of each year. But it might be well to inguire whether -
there is any custom or agreement on the subjeet in the district of
Aligarh where the property here in suit is situated.

FULL BENCH

Before Sir Robert Stnart, Ki., Chief Justice, Mr, Justice Pearson, Mr, Justice Turner;
and Mr, Justice Spankie,

ALTAY ALY (Jnncumm-nmon) v. LALJL MAL AND ANOTHER (DEoREE-
HOLDERS).*

Trespass on Lund-Mesne Profits.

Held, by the majority of the Tull Bench, that a trespasser on the lund of ano
ther should, in estimating the mesne profits which the owner of the land iy en-
tiiled to recover from him, be allowed such costs of collecting the rents of the land
a8 are ordinarily incurred by the owner, where such trespasser has entered or con-
tinued on the land in the cxereise of a bord fide claim of right, but where he hag
entered or continucd on the land without any bond fide belief that he wag entxtléd“
so to do, the Court may refuse to allow such costs, slthough he may still claim a,]]
necessary payments, such as Goverament revenue or ground-rent,

Per $1oant, 0.J.—Whether such irespasser is a trespasser hond Jide or not, e
should be allowed such costs. ’

Trrs was an application to recover in execution of a decree the
mesne profits of certain villages aceruing between the date of the

, decree and the dute on which possession of' the villacres was obtain-~

* Migcellaneous Bewulur Appeal, No. 68 of 1876, from an ord .
tam Sinvh Suhorﬁmn’ae Juldge of Barcilly, dated the 2nd Aug\iatillgsnm Bakh '

(1) Unreported,



