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origiiril .charge wlioa procao lings were iiistitiiteii ugaiiiafc Abul 
Hasan. Whether it would be a suflicieni axis'ŝ jer to a cliurge of 
false complaint that tho complaint had not beoii determined and 
that proceedings were still pendingj we neod not now determine, 
for in this ease no proceeding had been instituted. Tiie ofFeiice 
consists not in the prosecution of a false complaint but in tho 
making of it. The case of The Queen v. Biiblmina Gavndan (1) is pre
cisely in point W e concur in the ruling of Chief Justice Scotland 
in that case and in the grounds on which that ruling proceeds. Tha 
ground therefore on which the judgment of the Sessions J adgo 
proceeds is bad in law. The evidence adduced by the prosecution 
satisfies us that the original charge was made and that it was false, 
and warrants the inference that Abul Oasanknew it was false, and 
made it with the intention of injuring Ser MaL The conviction 
was therefore proper, and the sentence is certainly not too severe. I he 
appeal is allowed, ihojiidgiricnt of acquifefcal passed by the Sessions 
Judge is set aside, and the conviction and sentence affirmed.

APPELLATE CIYIL

Srfure Sir Jtdburt Stuart, Ki., Chief Jmiket and Mr. Jlidlcc Tiirnrr, 
DIRGAJ SINGII and others (Plaintiffs) o. DBBI S1N6II anb an'otues

CoiuUtional Sak-Moiigaije-^Foreclosurc—liegulation X V II o f  IBQS, s  8.

W here land wliich has been comliiionally sold is subseq^nently mortgaged, 
the secoad luuttgagee, being: the mortgagor’s “ legal represeiitaiire,”  within the 
ijjiiuiiug of that terra iu a. 8 o f Regulation X V II  ol 1*806, is entitled on fofecdoanre 
f,roccediugs being takeJ? by thp conditional vendee to the notice requii'cd hy tfiat 
fseotion, and cannot be deiuircd by the conditiontil recdee of the pf>s?Jc?sion of the 
land BOfcwtthstaDdiiig iorcoloauce, where no such uotice has givou. to hini.

This was a suit for possession of a share in the village of 
Khushalpur and of a share ia the village of Jithupur. -Thm 
shares had been conditionally sold to the plaintiffs in 1864; 
by Gurdhan Singh, the proprietor, defendant in this suit. Ia 
1870 they were mortgaged by him to Debi 3ingh, also a defen
dant in this suife. The mortgage to the plaintiffs hadng been

* Spccia] Arviic.ll, Xo. 141 of !S77, from a dccreeot Ma:iilvj Sultan Hasan ICltan, 
SLiboraiaiiifi Judge of Gyraklipur, datul ilio :5rrt I'cbruury, 1677, reversing a .d c c w  
of iiiiUivi'liilwriU’jad liuiiJiJ, Muiiril of Biisti, dated t !io ‘Jth Djccuiha'..

{^) 1 Mad, II. C, li.i 30,
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foreclosed, they 'brou.o-ht the present suit for possession of the shares, 
The Munsif save plaintiffs a decree, holding that the mortgage 
to Debi Siugh was not a genuine mortgage but made to defraud 
the plaintife of their rights under the eonditioiial sale. Debl 
Singh appealed to the Subordinat^udge, who reversed the decree 
o f the Munsif, and dismissed the *n it as brought, on the ground 
that the plaintiffs could not obtain possession o f the shares without 
redeeming the mortgage to Debi Singh, which he held was a 
genuine mortgage.

The plaintiffs appealed to the High Court contending that 
they were entitled to take the shares free of incumbrance, and that 
the respondents, having failed to redeem them within . the time 
allowed by law, had lost all riglit or interest in them.

The Senior Government Pleader (Lala Juala Prasad)^ for the 
appellants.

Munshis liamman Prasad and Buhli Ram  ̂ for the respon
dents.

The High Court made the following
Ordkr op Remand.— The pleas set out in the memorandum 

of appt^l show valid grounds of objection to the decree of the lower 
appellate Court. The appellants’ de^d of conditional sale was 
executed in 1864, the respondent’s deed -of mortgage in 1870. 
‘Now the mortgagor could only convey to the’ respondent such a 
title as he himself had, namely, a title subject to the conditional sale 
and the legal consequences of the sale. CoDsequently the appel
lants were entitled to take proceedings .for foreclosure without 
discharging the alleged raortgage-debt due to the respondent. 
Bwch proceedings have been taken, but the respondent now alleges 
that he had no notice of them. I f the mortgage made to the res
pondent was merely colourable and the original mortgagor remained 
solely interested in the property subject ofcourse to the conditional 
sale, this notice to the respondent was not necessary, but if  the 
mortgage made to the respondent did in fact create an interest in 
the'property in his favour he was entitled to notice, and it must be 
ascertained whether he received such notice. The lower appellate 
Court must try the following issues: Had the respondent at the 
time tliQ foredosure proceedings were qommenood a lond fid& interest
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in the property? I f so, "vras notice of foreclosure served on Mm? 
The lower appellate Court will return its findirfg on these issues, 
when ten days will be allowed for objections.

The Subordinate Judge detormiiied on these issues that at the 
time the foreclosure proceedings commenced Debi Singh was in 
possession of the shares as mortgagee, and was still in po'^srasion as 
such, and 4;hat no notice of foreclosnrn was served on him.

On the return of these findings, the High Court delivered the 
following

J u d g m en t .— The facts found b y  the Court below are no longer 
disputed, and we accept the findings. W e entirely concur in the 
more recent rulings (1') that the term mortgagor’s “  legal representa
tive”  used in the Regulation (X V II of 1806) was intended to apply 
to all or any persons who at the date of the notice possess a title to the 
equity of redemption whether absolute or defeasible under the mort
gage. The respondents were as mortgagees entitled to notice, and the 
foreclosure proceedinfrs as against them are invalid. They were 
entitled to have the opportunity of coming in to redeem the mort
gage held by the appellants so as to preserve their own security, 
and the issue of notice to th«m was indispensable to bar them by 
foreclosure. The appeal is dismissed with costs.

Appeal dismmea.
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Roieri Stmrt, KK, Chief Justice, and Mr, Justice Turner.

AJNASI KtTAB (JBOOMBvt-bbbior) ». S0RAJ PK^SAD (DbObee-hoj.3jer.)*  
Decree fo r  the Performance of a Particular Act'^Eiem tim  o f  Decree*»Aci V III  

o f  IMS (Civil Procedure Code), s. 2U0.

A f  w h o  h a d  b e e a  dircv'ted b y  a  d e c r e e  t o  l e f r a i n  f r o m  pre T e n t i n g  h e r  daughter 
r e t u r n i n g  t o  h e r  h a s b a n d j  after t h e  d a t «  o f the d e c r e e  p e r m i t t e d  h e r  daoghtetj 
■ w h o  w a s  o f  a g e ,  t o  r e s i d e  i i t  h e r  h o u s e ,  ffetd t h a t  s u c h  c o n d u c t  o n  t b s  p a r t  of A 
w a s  n o  s u c h  e v i d e n c e  o f  i n t e r f e r e n c e  w i t h  h e r  d a i i g h t e r ’ s  r e t u x n  a s  w t i J d  j t t s t i f y  

t h e  e x e o a t i o n  o f  t h e  d e c r e e  a g a i n s t  h e r ,  u n d e r  t h e  p r o r i s i o a s  o f  s .  2 0 0  o f  A c f e

VIII o f  I S S 9 .  ______________________________  "

Miscellaneous Special Appeal, Ho, 46 of JS77, from asa order of ,,M. Brodhurst, 
EfiCL-, Judge of Benares, dated the 8th June, 1877, ordejof BabTUrPyo-
moda Chara Banarji, Munsif of Benares, dated the 17tb May, 1877.

(I) See 3 W, R. 230, per Phear, J., so 6 W . E , Sso.


