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I would affirm the lower appellate Com-t’d decree, aod dismiss
Bxix* Chakd the appeal with cost.

V.
Sa e f e a zA l i. S f a n k i b , J . — I  a m  o f  th e  s a m e  o in n io D .

!S7? 
Mâ  8.

Appeal diwvkmX

APPELLATE CIVIL.

Sefore Sir Roleri SimH, A'l., CAicf Jastlcc, (aid Mr. Juslkc OhTjMiL 

NEHALO (A ffellaot') v. 1̂ ^Â VAL ak£> om m s (llESPONmNTS).*'

Ac( IX  o f  IS&I, ss. 1, S—I ’rcA'/i tqqjltcation—GucmUan'«-3Unor—Poicer' io iqypoini—  
Frevio'us orders eonchsire,

A Court is- not-precluded froni eiiteriaining a fvesli application lor tlie gim'diaiJ- 
uliip of a minor iiuder s. 1 of Act IX  of 1S6I, by tlie circumsttuice ttat a p rm o w  
application of ttie same sort lias Ijecw I'efU'ficcL

I n the year 1872 one Hftin Dyal applied to the Jnclge of 
Meerut, imder Act IX  of I8’61, for the cuntody and gTiarduuishi|> 
of a female minor, alleging that the' materual imcle, ivilli whom the 
minor then resid.pd, was Bofc a fit aiid |;roper person to hare charge 
of her. The Judge refused to gnrnt Bam DjaFs application^ and 
Ram Dyal did not appeal from this order.

The present application the Jadgo was made l>y MHsainsBal 
Kehaloj wife of the minor’s first cousin, praying that the Co«rt 
■would appoint the petitioner guardian of the minor, and FeHiwe the 
minor from the custody of persons who were arranging an impro
per marriage for her. The Judge rejected the petition  ̂ holding 
that lie had no power to deal with the siibjeci-mattei’ of it, undef 
Act IX  of 1861, as that Act applied only to minors respecting 

' ’whose custody or guardianship the Court had passed no order, 
ivhereas an order had been- passed rejecting Earn DyaFs application 
in, 1872  ̂with respect to the guardianship of the minor in question. 
The Couri considered that it was thus preelutltd, under the terms 
c f  S. 6j Act IS  of 1861, from entertaining any fresh applicationj 
■whilst: the order on Ram ByaFs application remained undisturbed.

Miacclt-rioous Tiognlar Ain.c-al, No. 17 of 1877, from an order of H . W »  
Bwli\TOQd, E=(i.j .JxidiJjc iji M ea u t, aa.ied tlic 4tli Decemvir, 1876,



The petitioner appealed to the Higli Court. i87r
Pjuidit Nand.Lal, for appellant. Hbualo

Babu Aprokash Chander Miihevjl, fur respondent. N/iWAii.
O r d e r .—- W e consider that this application ca n  be enter

tained under the terms of s. 1, Act IX  of 1861, and we reverse tlie 
Judge’ s order, and direct liim to enquire into the application and 
pass an order according to law. Tiie costs will abide the resalt.
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APPELLATE CIVIL. ,
May 18,

Before M r. Justice Spanhe and Mr. Justice Oldjh’.d.

BALLABII d a s  (P lainxih?) b. SUNDEll DAS and otheks (D efekdasts)*

Hindu Law— Dcsiruction o f  rliaracier of juhit midividef]family properly bi/ a a -  

troduction o f  stranger in blood as aucHoa-purch-xser— ds$aU o f  co-parceners m  lan<jer 
n .̂c-sMvy to constitule valid gift.

T he iutcodactiou o f a stranger in blood, as aucUon-purchascr of a portion of 
t!io rights aiid interests of an uiidinded Hindu fiim ilj, breaks up the constltutiuti 
o f  such fajnily as undivided, and destroys the chu.racter of such property as joint 

and undivided fainiiy property; and a g ift subsequently made by the reiiiiiiniiig 
nwrabers of the origiinil undivided Hindu family of their rights to a third person, 
withont the a=!sent o f the auction-purchaser, is not invalid by reason of the 
principle of Hindu hiw which requires the assent of co-parceners in an undivided 
Hindu fam ily, to give validity to such a gift.

T h is  was a suit for partition and possession o f lialf a garden 
witli joint possession over half a well aud for tlie maintenance of 
possession over eiglit biswas of lakhraon land {i. e., planted with, 
trees afFordino; shade to roads). The wliole of tlie above property 
belonged originally In equal eliares to Birj Das and Brindaban Das 
(defendants &fos. 3 and 3) on the on€ side, and to Jumna Das and 
Har Gobind Das on the other, as their ancestral property. In 
April, 1866, Sunder Das, defendant No 3, became the parclinsei’ 
at an auction-sale of the half share o f Jumna Das and Har Gobind 
Das and obtained possession under the said sale of half the garden 
and well. In January, 1874, Birj Das and Brinduban Das niado 
a v erb a l gift of their share of the property to the plaintiff who

* Snccial Appeal, N o i ! 2 9 ot 1870, from a decree o f  M. Broillinrst, Esq., 
,TuiV^e o f neim res dated the aint June. lb ?6, reversing' a d e c r c e  o f  B a b u  P r a r a o d a  

L'Jjarn B-incvji, :M.uiisif o f Bcuarcs, dated t h e  21st J > e c e u i b e r ,  1^75.


