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»
Before Me. Justice Pearson and Mr. Justice Spankie,
DAIA CHAND Awp oraers {DrruNpaxts) v. SARFRAZ AL sxp omsres (Prars-
TEFYS )
Ac/mow{cdgnu.ni of subsisting 1ight —dct XIV of 1859, 5. 1, el 15—det IX of 1871,
gek. 8, avt, 148 Limitation—- Mortgagor— Morigagee— Suit  for red‘emptmn«

Onus probandi—Unnecessary proof of wmortgage whire acﬂnaw(’u{ Jluent was
macde prier to 1859.

In @ suit for redemption of landed property the plaintiffs, represeatatives of
the mortgagors, relied on an acknowledgment of the mortgagors’ title contained in
&n entry in the settlement vecords of the year 1841 which was attested by the re-
presentatives of the mortgugees, defendants in the suits and che lower Conrts having
differed ag to whether the acknowledgment was sufficient without proof that it was
made within sixty years from dateof the alleged mortgage, leld, that inusmuch as
there was no limitation to suits for redemption of mortgage of landed property
prior to Act XIV of 1859, if was unnecessary to ascevtain when the mortgage
wag cffected, the acknowledgment of B4l being an ackuowledgment of a right
stili subsisting, and ome which fulfilled the requirements of art, 148, sch. ii, Act
IX of 1871,

Tag facts connected with the present case ave fully reported in
the appeal to the Full Dench of the High Court (1) which confirm-
ed the decision of the Senior Judge of the Division Bench, remand-
ing the case to tho Court of first Instance for decision on the me-
rits.

The Senior Judge of the Division Bench, in the judgment de~
Jivered by him on the 8th April, 1875, observed that whother the
plaintiffs’ ancestors were the mortgagors, and whether the mortgage
wos made by them in 1811 for a consideration of R, 241, were
questions which would have to be determined hefore it could be-
decided whether the suit conld be main trined, and that even if it
wera establishedthat the pluintiffs’ aneestors wern the mortgagors,
unless it wore shown that the mortgage was not made before 1811, it
might he fonnd ihat the suit was barred by limitation.  Relying on
these obscrvations, the Munsif who tried the case on the remand
held that notwithstanding the acknowledgment of 1841, the plaintiffs

*Special Appeal, No, 1471 of 1876, from a decree of Rai Shankar Dag, Suhordi-
nate Judge of Saharanpur, dated the 8th November, 1876, reversing a decrec of
Rai dzzat Rad, Munsii of Muzaffarnagar, d‘ltcd the Tth August, 1876,
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were bound to prove that the mortgage was effected, as alleged in
the plaint, in 1811, and that the acknowledgment of 1841 was,
therefore, made within the period of sixty years allowed for redemp-
tion. Finding that the documentary evidence of settlement records
in the case showed that the settlement of the lands in dispute, along
with other lands, had been made from 1211 Fasli (corresponding
with the year 1802--1803) with the ancestors of the defendants
who then held possession, the M unsif concluded that the plaintiffs’
allegation that the mortgage had been effected in 1811 had failed
of proof. ' He, therefore, dismissed the suit on the ground that the
acknowledgment of 184} was insufficient by itself to support the
claim for redemption until it was shown to have been made within
sixty years from the date of the alleged mortgage. The plaintiffs
appealed from this decision, and the Subordinate Judge, holding
that the burden of proof as to the acknowledgment of 1841 not
having been made within the period of sixty years from the date
of the mortgage rested upon the defendants, mortgagees, and find-
\ing that the said defendants had failed to prove whe-n the said mort-
gage was effected, reversed the deeision of the Munsif, and decreed
the suit for redemption of the property, with cests and interest.

The defendants, in special appeal to the High Court, urged that
the Subordinate Judge had wrongly plaeed the onus of proof as te
theacknowledgment of 1841, it being incambent upen the plaintiffs
to show when the alleged mortgage was effected, and that the said
acknowledgment was made within the statutory peried, and that is
was not necessary for defendants to prove that such acknowledg-
ment did not operate to renew the peried of limitation, the finding
of the Subordinate Judge as o the said acknowledgment having
been made within sixty years from the date of the mortgage being
purely conjectural, and without any evidence on the record to show
when the mortgage was effected.

Mr. Howard, Babu Jogindro Nuth Chaudlri, and Lala Ram
Prasad, for appellants,

Pandits Ajudhia Nath and Bishamblar Nath, for respondents,

The judgment of the Court was delivered by—

Pearson, J.—The provisions of el. 15, s. 1, Act XIV of 1859,
relatmg to suits against a morfgagee for the recovery of immoveable
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property mortgaged, were modified by art. 148, sch. ii, Act IX of
1871, principally in this respect, that the acknowledgment in
writing of the mortgagor’s title or right of redemption, from the
date of which a new period of limitation is allowed to commence, is
required to be made within the period of limitation originally pres-
cribed and reckoned from the date of the mortgage; the reason of
the modification is, I conceive, discoverable by reference to s, 29 of
the last mentioned Act, which declares that at the determination of
the period limited to any person for instituting a suit for possession
of any land, his title to suck land shall he extinguished. The inten-
tior of the legislature was to allow a further period of limitation to
run from the date of an acknowledgment, not of rights already
extinet, but only of rights still subsisting.

Before the emactment of el. 15,s. 1, Act XIV of 1859, fherq
was no limitation to suits for the redemption of mortgage of landed
property. In 1811, therefere, when the acknowledgment, found in
the settlement reeord of that year, was made by the defendants in
¢his suit, or their forefathers, that they held the preperty in suit as
mortgagees, there was nothing in the law te preclude the mortga-
gors from suing for the redemption of the mortgage. In other
words, the right acknowledged was a right not estinguished by
lapse of time, but still subsisting, the acknowledgment fulfils the
intentien and satisfies the requisition of the clause in art. 148,
sch. 1, Act 1X of 1871, modifying the provisions eof cl. 15,
8. 1, Act XIV of 1859, and renders it unnecossary to enquire and
ascertain when the mortgage, acknowledged in 1841, was actually

snade.

From this point of view, it is immaterial whether the first two
pleas in the appeal now before us are good. The plea of res Judi-
cata set forthin the last ground of the appeal is certainly not estah-
lished. :

The enly question remaining for trial was whother the property

in suit was mortgaged to the defendants’ ancestors by the ancestors
of the plaintiffs. That question has been determined in the affirm-
ative by the lower appellate Court whose finding on the point ig
“not 1mpugned by the special appellants,
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I would affirm the lower appellate Court’s deeree, and dismiss
the appeal with cost.
Spangig, J.— 1 am of the same opinion.
Appeal dismissedd,

APPELLATE CIVIL.

Before Sir Roberi Stuart, K., Chicf Justice, sud M. Justice Qldficld.
NEHALO (APPELLANT) w. 'N-A\\'AL AND OTHERS (RESPONPENTS).*
Aci IX of 1861, 85, 1, 6—Fresh wpplivation—Guardianm Minor=—Power 1o appoini—
Lrevivus orders not conctusive, :

A Courk is not preciuded from entertaining o fresh application for the guardiam-
ship of a minor under s. 1 of Act 1X of 1861, Dy the circumstonee that & previoms
applieation of the same sort has heen vefused.

Ix the year 1872 one Ram Dyal applied to the Judge of
Meerat, mnder Act IX of 1861, for the custody and guardiauship
of a female minor, alleging that the maternal uncle, with whem the
minor then resided, was not a fit amd proper person to have charge
of her. The Judge refused 10 grant Ram Dyal's application, and
Ram Dyal did not appeal from this order.

The present application to the Judge was made by Musamuas
Nehalo, wife of the minor’s first cousin, praying thut the Comrs
would appoint the petitioner guardian of the minor, and remove the
miner from the custody of persons who were arranging an impro-
per marriage for her. The Judge rejected the petition, holding
that he had no power te deal with the subject-matter of it, nnder
Act IX of 1861, as that Act applied only to minors respecting
“whose custody or guardianship the Court had passed no order,
“whereas an order had been passed rejecting Ram Dyal’s application
in 1872, with respeet to the guardianship of the minor in question.
The Court considered that it was thus precluded, under the terms
of 5. 6, Act IX of 1861, from entertaining any fresh application,
whilst the order on Kam Dyal’s application remained undisturbed.

* Misccllanoous Regular Appeal, No. 17 of 1877, fr oy -
s Kegul pueal, No, 77, from an order of . W,
Dashwood, Buq, Judge ol Mevtnt, dated the 4th December, 1876,



