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ali aiitliorities, witii respeci: to personal property of every
description, whether ancestral or acquired^ and with respect to real 
property acquired or recovered by the occupant^ he (the father) is at 
liberty to make any alienation which he may think fit, subject only 
to spiritual responsibility.”

Entertaining this view of the point in dispute, and finding as 
we believe, that authority and precedent are with us, we have no 
hesitation in holding that the decision of the Judge is wrong, and 

' that this exclusive gift by Sital the father, to his son Sadho, of the 
iiouse in dispute, was not illegal under the Hindu law, and the facts 
act being disputed, the claim should have been dismissed. Wo 
accordingly decree this appeal and dismiss the claim, by reversing 
ihe judgments of the Courts below, with costs.

Decree Hversed,
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Before Sir Robert'Stuart, Ohvif Justice, and Mr. Justice Pearson,
MAjoR-G38NJt5BA.i- SHOWERS (Des'endas?!) V. SETH GOBIND DASS (PtxiK-

TIS'TB’) .*

J.ct VJII o f  1859, ss. 240, 2i8~~Act X IX  o f  1873, s. 3 cl l—h'vtgulm'Uy in pub
lication o f Court sale of Khalim MaJial.

I n  f h e  c a s €  o f  a  s a l e  b y  t h e  C i v i l  C o u r t  o f  f o r e s t  l a i i c l ,  ' i v h i c h  f o r m e d  a  g r a n t  f r o m  

G o T e m m e n t T m d e r  &  d e e d  i i « s c r i b i r i g  t h e  p r o p e r t y  a s  a  “  K h a l i s a  M a h a l , ”  s u b j e c t  t o  

t h e  p a y m e n t  o f  r e v e n n e  a f t e r  a  t e r m  o f  y e a r s ,  t h e  s a l e  n o t  h a v i n g  b e e n  p r o c l a i m e d  

a t  t h e  s i t e  o f  t h e  g r a n t .  Held, t h a t  t h e  s a l e  w a s  i n v a l i d  b y  r e a s o n  o f  i r r e g u l a r i t y  

i n  t h e  p u b l i c a t i o n ,  a n d  b e c a u B e  i t  w a s  n o t  c o m p e t e n t  t o  t h e  C i T i l  C o u r t  t o  s e l l  ! k n d  

c h a r g e a b l e  w i t h ,  a l t h o u g h  n o t  a c t u a l l y  p a y i n g  r e v e n u e  a t  t h e  t i m e  o f  s a l e ,  s u c h  

K h a l i s a  M a h a l s  b e i n g  r e t ' e m s e  p a y i n g  l a n d s  w i t h i n  t h e  m e a n i n g  o f  s .  2 4 8  o f  A c t  

y i l l  o f  1 S 5 9 ,  a n d  s .  a ,  c l .  i ,  A c t  X I X  o i  1 8 7 3 ,  a n d  t h a t  t h e r e f o r e  t h e  s a l e  s h o u l d  

l a v e  b e e n  h e l d  b y  t h e  C o l l e c t o r .

The decree-holder, respondent in this case, attached through the 
Court o f the Judge of Small Causes exercising the powers o f a Sub
ordinate Judge in Dehra Dun, a grant of forest*land comprising 
2,080 acres conferred by Grovernment upon the judgment-debtor, 
General Showers, on-terms embodied in a deed. By the said deed

* Miscellaneous Regular Appeal, No 6 of 1877, from an order of B. Alexander, 
Esq., Judge, Small Cause Court, Dehra Dun, with special jurisdiction, dated the 
nth December 1876. > r ^



it- was stipulated that i’evfjnue oa the land conveyed b j the grant. 
would become payable after the exjpiration of three years, during shcwebs 
wliichi term the land should he held free of reYenue. Upon attach-  ̂GoBitrn
menfc of the land during the said tenn, and after the order for its d ŝs.
sale by the Court Amin, had been passed by the Dehra Di5n.
Court, the judgment-debtor, by petition, objected that the land 
attached and advertised for sale, was iu fact a Khalisa Mahal,
(and so described in the deed o f grant), paying revenue to Govern” 
raent, and that under the provisions of s. 248 of Act V III of 1859 
the sale should be effected through the Collector. The Subordinate 
Judge over-ruled the objection on the ground that s. 248 of Act 
V III of 1859 applied to land actually paying revenue to Govern
ment, and not to land which would be subject to revenue at some 
future time.

The sale * having been effected by the Court, the judgment- 
debtor petitioned the Court again, praying that the sale might not 
be confirmed, as publication of the sale was irregular in that it was 
not duly proclaimed at or near the land; further, that the sale 
notification neither described the property to be sold with the 
requisite distinctness, nor contained any mention of where the sale 
would be held; in consequence of which material irregularities the 
j udgment-debtor had been greatly prejudiced. The Court found 
against the petitioner on all the irregularities alleged, except as to 
the sale not having been proclaimed on the land, which omission 
the Court, however, held not to be a material irregularity, and 
accordingly disallowed the petition.

From these orders of the Subordinate Judge, the judgment-debtor 
appealed to the High Court, on the ground that the sale proceedings 
were in contravention of the provisions of s. 248 of Act V III of 
1869, whereby the appellant sustained substantial injury, and that 
the said Court was not competent to conduct the sale of pro|J€rfcy 
paying revenue to Government,

T?fae High Court iia the follb'sfriiig judgment 
vf̂ ith costs, holding that the sale was invalid, hotli fey of'the
irregularities alleged in oondueting the sale  ̂iand beeaiisa the pror 
petty sold, &dugh ifot paying retenu^ at the tiift© of sflt' i
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Bass.

1877 Khalisa Mahal paying revenue to Government^ anti that the sal© 
" SHawEas '  should, therefore, have been held by the Collector.
Seth Gobind Messrs. Boss and Hill for appellant.

The Junior Government Pleader (Bahu Dwarha Nath Banerji) 
and Munshi Manuman Frasad for respondent.

J u d g m e n t . — We are disposed to hold that the irregularities ia 
publishing and conducting the sale are such as to render it inva
lid.

The place where the sale was to take place was not described 
with sufficient distinctness  ̂nor was proolamation made on the spot 
as required, ’and there is no reason why the requirements o f the 
law in this respect should have been omitted. But we further hold 
that the sale should not have been conducted by the officer o f the 
Civil Court, hut should have been held by the Collectorj the estate 
being land paying revenue to Gfovernment within the meaning o f 
s» 248 of Act V III of 1859.

The property is a jungle grant situated in the eastern Diin, which 
at the time o f the sale, had been granted to, and was in possession 
of General Showers. It was granted under the I'ules for such 
grants, which were subseq^uently, formally embodied in the deed of 
21st February 1877. Under the terms of the grant, no revenue 
■was payable by the grantee for the first three years, but became 
payable for the fourth or following years. But because no revenue 
was payable at the time of actual sale, we cannot hold, with the 
Judge, that the estate was not a revenue paying estate  ̂ within the 
meaning of the section.

The term “  paying revenue”  in s. 248, is used in contradistinc- 
•lioE to “ revenue free,”  and will apply to all landg known as “  Khali- 
sa*’ ’ Ihe Qovernment treated this estate as such, for it is so described 
in para. S I  of the deed of grant, and such lands have always been 
so regarded, as may he implied from para. 20 of the present rules 
dated the 7th October 1876, for grant of waste lands. When the 
land granted on such terms as these is considered to be a as.
defined in s. 3., cl. i., of Act X IX  of 1873, and,subject to all oon- 
ditions attaching by law to such terms, the remission of revenue for 
a few years on the land, will not alter its generjd character as Kha-.
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lisa, or revenue paying, the reveuue still remains assessed. It often 
happens tiiat Government remits the revenue of revenue paying 
estates for several years, on various grounds, but the estates do not 
cea*0 to he considered revenue paying, so far as to be subject to 
the conditions attaching by law to such estates.

We decree the appeal with costs, and set aside the order of the 
Judge, and set aside the sale.

Decree reversed.
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* Regular Appeal, No. 7 of !878, from a decree of Alaulvi Muhammad W ajh - 
ul-!ah Khan, Sudordinate Judge of Moradabad, dated the 30th November 18J5.

( t )  13, Moo. I. A. 551, Kam Saran Siagh y. Musammat Bam Peaty.
(Bj 27, L. J., N-S. 2G.'. Bowes V. Foster.
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Before Mr. Justice Tamer, and Mr. Justice. Oldfield.
PARAII SINGH (D efendant) v. LALJI MAL (P la is i i f f ) .*

Agreement not to execute decree~Sreack of faith—Deed of conditional sak—De
feating claims of third persons—Disavowal of trust ~Estoppel—Exeeution—Exparte 
decree— Fictitiozis transaction—Foreclosure proceedings — Jaslice, equity, and good con
science—Limiiation—Position under deed -  Prejudice—Real nature of transaction—Re
lief—Suit to enfdrce agreement— Wrongful execution.

The plaintiff sued in 1875 to reco-per possession of immoveable property 
which the defendant had obtained in 1873, in execation o f an ex-parte decree 
dated the 8th J u n el861 . That decree was founded on a deed pnrporting tob e a 
deed o f conditional sale dated the 24th December 1853, executed by the plaintiff 
in favoi’ of the defendant. The plaintiff alleged that the deed was executed in 
order to protect the property against the claims of plaintiff’s son, and the plaintifE 
sought to set it aside on account o f defendant's breaoli o f an agreement dated the 
) 6th January 1856, whereby the defendant stipulated that plaintiff’s possession 
should not be disturbed. The defendant inter alia pleaded estoppel, and the bar of 
limitation, .igainst plaintiff’s suit.— Held, that the suit was not barred by limitation, 
as plaintiff’s cause of action only arose when defendant first practically dis
avowed the trust by seeking more than nominal execution o f decree, and (follow
ing ( I )  and (2 ))  that plaintiff is not estopped from  sho%ving the real truth o f the 
transaction between plaintiff and defendant, and from  obtaining relief through 
the Court against defendant’s breach of good faith, because of plaintiff’s attempt 
to hinder or defeat the possible claim of a third party, the maxim  "  in pari delicto 
potior est conditio possidentis,” not being applicable without qualification to India, 
where justice, equity, and good conscience require no more than that a party 
should be precluded from contradicting, to the prejudice of another, an instru
ment pretending tu the solemnity of a deed when the parties claiming under it, or 
their representatives, have been induced to alter their position on the faith of 
such instrument.

1 8 7 7 ,
May 28.


