
1877 "^0 set aside tlie decrees of both tlie lower Cotirfcs, and remand
• ‘ the case under s. 351 of Act YIII of 1859, for trial of the suit on its

V. merits against the two defendants, Kolahal Ram and Gobind Ram, 
K01.AHAL. whole a m o u n t claimed under the hundi. The costs of this

appeal to abide the result.

Decree reversed and case remanded
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Before. Mr, Justice Spankie and Mr. Justice Oldfield.
SIT A L  ANP ANOTHER (D efendan ’Is) V, MADHO (P la in tiff) .*

Aĉ s done not void—'Exclusive gift—Father’s powers—Hindu law-~Mitakshara—
Implied prohibition—Self-acquired immoveable property~-~Son̂ s rights—Smriii
Chandj'ika—Spiritual responsihiliiij.

A Hindu son, subject to tlic Mitaksliara law of inheritance, sued to obtain a 
declamtory decree for a moiety or a hoii>« -ivhldi bhc [allier Tiad aonvcycJ. hy (load 
o£ gift to plaint.iff’a ’brother, bciii^ tbc-PCif-iL'iqiiin.-d imiuovoablo ])rop(;rty of his 
father, on fhngronn.cl lliat under llifi ]UnrVa law, ii, fiitlicr is not ponai(.tGcl io make 
a gift o f ii.imu)Y«ablc propcny to one son, to the injury o f the otbef^ ffeld t 
(reyiewiiig all the authorities and precedents on the subject,) that although proM- 
Mtion o f such a gift, on moral or spiritual grounds, may be implied by the texts 
of Hindu law, yet, where it  is not declared that there is absolutely no powej: 
to do such acts, those actS) if done, are not necessarily void, and that, therefore, an 
exclusive g ift to one son by the father, of self-acquired immoveable property, is not 
illegal.

Pandit Apidhia Math and Babu Barodha Pmsad for appellants.
The Senior Government Pleader (Lala Juala Prasad) and Mun- 

sM Hanuman Prasad for respondent.
Ih e  facts of tlie case ont of which the present appeal arose, 

and was decreed b j  the High Court, will be found fully set forth in 
the Court’s judgment which was delivered b y :—■

Spankie, J:-—The plaintiff, and defendant Sadho, in this suit, 
are the sons of one Sital, also a defendant.

The property in dispute is a dwellin^r-honse, purchased by Si
tal in 1861, and transferred by gift on the 13th September 1875  ̂
fcy him to Sadho.

*  Special Appeal, Iffo* 308 of 1877, from a decree of II. Lushington,Esq., J udgeof  
Allahabad, dated the 10th December, 1876, afiBrming a decree *>£ Babu Mritonjoy 

Munsif of Allahabad, dated the 4th July, I8f6»



The plaintiff sues to avoid the deed of gift in favor of Sadho, 
and claims a declaratory decree for a moiety o f the house, on the smi*
ground that his father was not permitted by the Hindu law, to make j,i4dho
a gift of immoveable property to one son, to the injury of the 
other*

The defendant Sadho contends that the plaint discloses no 
ground of action, and that the property in suit having been acquired 
by Sital, he was at liberty to dispose of it as he pleased.

The Munsif held that, if  the Hindu law did not allow the gift, 
the plaintiff had good cause of action. On the point of law it 
was not necessary to express an opinion, as the High Court dotor-' 
mined it, laying down that the exclusive gift of .solf-acquircd pro
perty to one son, when there were other sons, is illegnl, Mahasukh 
V . Budri (1).

In appeal the Judge affirmed the decree, holding himself bound 
by the precedent cited by the Munsif (1), and believing that it 
represented the commonly received doctrine in these provinces,
|hough the. Calcutta Court had taken a diametrically opposite view 
of the law (2).

The defendant in special appeal urges, as in the first Court, that 
the property having been self-acquired by Sital, he ŵ as quite 
competent to make a gift of it in favor of one son, to the exclusion 
of the other.

The case cited as having been determined by this Court, refers 
to no authority expressly. TKe learned Judges observe that, the 
texts of the law* support the doctrino that a man’s immoveable 
property, although self-acquired, is not within his power of disposal 
so absolutely, by gift in his lifetime, as to enable him to give it 
all to one son, or grandson, in exclusion of the rest. The Coni?!. 
also remarked that they had not to deal with the oas(e ^  
equal division of immoveable property, for, the gift 
siye g ift ; as the learned Judges do not cite th^ir aBthpriti ŝ,  ̂we d< 
not. consider ourselves bound by the decisiop,

(1) BLC R ,N .-W , ? .. 18 9̂, 57. Bishen.Pr(>^as31
Cl) lp,W .B ., SA7. >
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1877 The learned pleader for tlie appellant, Pandit Ajudhia Kath,
referred to various authorities and precedents' o f this, nnd the 

»• presidency Court. Some of the cases cited (1), are not absolutely 
conclusive on the point before us. The judgment of the judicial 
committee of the Privy Council in Kungama, appellant, -y. Atchaina, 
respondent (2), determined a question relative to a second, adoption 
of a son, the first adopted son being still alive. It appears, how
ever, to recognise the competency of. a father to dispose of property 
that was not ancestral, by an act inter vivos''̂  without the consent 
of all Ms sons, and so far the principle would extend, to the case 
before us, the other case cited Nana Narain 'Eao, appellant, 
-y/Huree Punth Bhao, Sree Newas Rao, and Balwant Bao, 
respondents (3) does not touch the matter now in dispute. It 
establishes a will which disposed of the testator’s self-acquired 
property, unequally amongst his sons, but it does not go beyond this. 
The case decided by the Agra Sudder Dewany Adawlat in 1H61, is 
of no authority (4). It refers to no texts, and does not enter into 
the point, ̂ or any argument.

The precedent of the Calcutta Court, ‘^Muddun Gopal Thakur and 
others”  (5), refers to a case in which the plaintiff’s grandfather 
originally acquired the lands in dispute. He had several wives 
and several sons. By a deed of gift he gave the property in dis» 
pute to the plaintiff’s father, and provided for all his sons by other 
deeds of gift. The plaintiff’s fiither made a deed of sale of. the 
property in favor of the defendant. It was held that, according 
to the Mifcakshara, a father is not incompetent to sell immoveable 
property acquired by himself; also Aafe landed property acquired by 
a grandfather, and distributed by him amongst his sons, does not 
by such gift, become tha self-acquired property of the sons, so as to 
enable them to dispose of it by gift, or sale, without the consent, 
and to the prejudice of the grandsons. In this decision the texts 
and authorities are directly referred to, and the question is exhaus
tively treated. The other case cited from the Weekly JReporter,

(1) Mitakshara, Chap. I.,p .27, sec. L  H . 0 . ,  K-W. P ,,E .A . ,  N o. 160
Cbap, I., secs. 5, lO, 11. of 1874, dated J 1thM ay, 1875,
Moore’s Ti'sdian AppRa.ij:, V o l. (2 )  4, M oo. I. A . ,  p. 1.
I V . ,  p. !03. V o l .  IX., p. 96. (3) 9, Moo. I ,  A., 96.
6, W. K ., p. 71. 10,W . R ,  p. (4 ) S. D. A ., Agra,48 6 1 , 223.
887. Agra S. D.A., IBSl. aas (6) 6, W, B„ 71.
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ter,. (1) Bawa Misr,”  follows this judgment i—The q^uestioji, how-
evei") "vvaSj whether the fatlier could, by will, make an unequal dis- 
tribution of his self-acq,uired estate amongst his heirs. But the prin- u^no  
eiple of the Oourt^s ruling would apply to the suit before uSj and both 
the decisions put the same interpretation on the tests in the Mitaks- 
hara, that we are disposed to do. Para. 27, chapter 1, s. J, declare5 
that it is a settled point, that property in the paternal or ancestral 
estate is by birth. The father is declared to be subject to the 
eoatrol of his sons in regard to the immoveable estate, whether 
acquired by himself, or inherited from his father or other predeces
sor, since it is ordained that though immoveables or bipeds havo been 
acquired by a man himself, a gift or sale o f them should not ba 
made without convening all the sons, they who are born, and they 
who are yet unbegotten, and th-ey who are still in the womb require- 
tlie means of support, and no gift or sale should therefore be made-.
The respondent’s pleader relies on this passage, as being an absolute 
declaration, that any such gifts, or sale^of sell-aequired property is 
illegal. But the words do not go quite so far as this. Such a 
sale or gift sJiould not be made, without convening all the sous..
It would be wrong, and contrary perhaps, to the spirit of the Hindu 
laWj to make such a sale, or gift, that might prejudice the rights of 
the sons, or tend to limit their means of support, but there is no- 
deolaraiiion that the transaction would be absolutely void. The 
father, it is true, is to be subject to the control of his sons in regard 
to the immoveable estate, whether acquired by himself, or inherited 
from hia fathier, or other predecessor. But even this control 
appears to be limited. In s. 5 of the Mitaltshara, in. which 
the equal rights oi‘ father and son in ancestral property are dis
cussed, Para. 9, declares the grandson’s right of prohibition, if 
his lanseparated father is making a donation, or a sale of effects 
inherited from his grandfather. But he- has no right of interfer
ence if the effects were acquired by the father ; on the contrary, ha 
must acquiesce because-he was depeoidaat. Para. 10** goes bp tq 
explain the difference. Although, the son has- a right of. birthi^ M  ̂
father’s, and his grandfather’s property, still, as he 

, iiiis father in regard to the paternal estate, and since the fathet has a  
pircdoiaiaaat iuterestj as it was acquired by himself, the son mn I

( l ; lo/W . II.) 287. 
t?3
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1877, acquiesce in the father’s disposal of his own acquired property, but
' since botli iiave indiscnminately a right in the grandfather’s estate,

W. tbe son has a power of interdiction, but then only, if the father be
dissipating the estate.

In noticing the apparent contradiction between para. 27, s, 1, 
chap. If and paras. 9 and 10̂  s. 5, chap. Ij the learned Judges -who 
decided the ease of Muden Gropal (1) remark that the apparent 
confiict is reconciled if the right of the sons in the self-acqnired 
property of the father, is treated as an Imperfect right, incapable 
o f being enforced at law. The words “ should not ” a n d sh a ll 
not”̂  imply a prohibitionj but not an absence of power to do 
the prohibited act. 'Ibe learned Judges add that a colour isfsirther 
given to this eonstTnctionj by a passage in the Mitakshara on 
the administration of justice, chap, lY , a. para. 10. Macnagh- 
ten’s Hindm Law, vol. Ij p. 227, where the anthor, in stating 
who are capable o f maintaining actionsj says: In case of land
acq̂ Edred by the grandfathei*, the ownership of father, and son 
is eqnaly and therefore if the father make away with the immove
able property so acquired by the grandfather, and if the so|i 
ha?© recotirse to a Court of jnsticej a judicial proceeding will 
be entertained between the father and the son.’ ’ But the right 
o f suit is not mentioned as extending to the case where a father 
atlienates his own self-acqnired immoveable property.

In the regular appeal (2) cited by the appellant’s pleader as
having been determined in 1875  ̂ by this Court, the learned Judges
have also remarked on these apparent contradictions, and they ob-
seryed that the only mtionai mode which has been suggested of
reconciling the apparently contradictory doctrines is to suppose
that para, ST, a, 1, refers to ae<^msitions of iimnoveable property
made by the father with the nse and by the aid of ancestral funds.
The eommuuity of interest which the son has with the father, in the
grandfather’s property, is the foundation of the restriction o f the
father’s power in respect thereof. But the son has no community
of interest with the father in property acquired by him indepen-'
dently of ancestral funds, and consequently, there can he no restrio

( 1) 6, "Wi B., 1i> (2) Unroported Regular j4-ppeal,; No. 16©
oi 1874, decided on iH h M u y  I HU.,

ggg t h e  IKDIAH l a w  BEJPOBTS. (VOL. I.



i-3 ALLAHABAD SERIES,

V,

Madho,

tion on the latfcei- s freedom in dealing with it. But with due 1S77.

respect to the learned Judges who made these remarks, the true reason *
appears to be this, that as long as the father lives, the control remains 
with him. The sons, as we have seen, are dependent on the father.
In chapter I, s. 5, para. 7, which declares “ the dependence 
of sons,”  as affirmed in the following passage, “  while both parents 
live, the control remains, even though they have arrived at old age,”  
must jrelate to the effects acquired by the father or mother. This 
other passage ‘ ‘they have not power over it”  (the paternal estate),
“ while tlieir parents live,”  must be referred to the same subject, (self
acquired property). In. ss. 9 and 10, which we have already quoted 
above, the dependency on the father, and the predominant interest 
o f tlie father in self-acquired property, is what restricts the son 
from exercising any interference with its* disposal This view of 
the question is borne out by apassge in chap, T i l l  of the Smrici 
Ohandrika, a work of special authority of the Madras school, 
w h e r e  the interest of the son in the father and grandfather's property 
is treated of. In para. 21, it is asked how could there exist such 
inequality while the son possesses a right, by birth, in both his 
grandfather’s and father’s property. The reply is, that in the case of 
the grandfather’s property, the ownership, and also the independent 
power, .arc both equal in the father and son, whereas in the case of 
the father's i>roperty, while he is alive, and free from defect, he 
alone possesses independent power, and not the son.

"We, however, are prepared to rest the roconoiliation of the appa- 
r0nt contradiction, on the ground that there is nothing more than a 
prohibition implied in para. 27, s. 1, chap. I. There is no express 
declaration that a gift or sale so made is ipso facto void, because the 
donor or vendor has no power to make it, and we also consider that 
the rulings of this Court on other points of Hindu law, have recog
nized the principle that, though prohibition of certain acts may be 
implied, yet, where it is not declared that there is absolutely no 
power to do them, those acts, if done, are not necessarily void; 
recognition is partially supported by Sir Thomas Strange  ̂
mits 9. certain discretion on the part of the fjtther, to

acquired property, and also' ^  pabafe 
in Maenaghten’s principle o f Ht'adti la 
chap. r.) where he fays down, thq resn f
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ali aiitliorities, witii respeci: to personal property of every
description, whether ancestral or acquired^ and with respect to real 
property acquired or recovered by the occupant^ he (the father) is at 
liberty to make any alienation which he may think fit, subject only 
to spiritual responsibility.”

Entertaining this view of the point in dispute, and finding as 
we believe, that authority and precedent are with us, we have no 
hesitation in holding that the decision of the Judge is wrong, and 

' that this exclusive gift by Sital the father, to his son Sadho, of the 
iiouse in dispute, was not illegal under the Hindu law, and the facts 
act being disputed, the claim should have been dismissed. Wo 
accordingly decree this appeal and dismiss the claim, by reversing 
ihe judgments of the Courts below, with costs.

Decree Hversed,
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Before Sir Robert'Stuart, Ohvif Justice, and Mr. Justice Pearson,
MAjoR-G38NJt5BA.i- SHOWERS (Des'endas?!) V. SETH GOBIND DASS (PtxiK-

TIS'TB’) .*

J.ct VJII o f  1859, ss. 240, 2i8~~Act X IX  o f  1873, s. 3 cl l—h'vtgulm'Uy in pub
lication o f Court sale of Khalim MaJial.

I n  f h e  c a s €  o f  a  s a l e  b y  t h e  C i v i l  C o u r t  o f  f o r e s t  l a i i c l ,  ' i v h i c h  f o r m e d  a  g r a n t  f r o m  

G o T e m m e n t T m d e r  &  d e e d  i i « s c r i b i r i g  t h e  p r o p e r t y  a s  a  “  K h a l i s a  M a h a l , ”  s u b j e c t  t o  

t h e  p a y m e n t  o f  r e v e n n e  a f t e r  a  t e r m  o f  y e a r s ,  t h e  s a l e  n o t  h a v i n g  b e e n  p r o c l a i m e d  

a t  t h e  s i t e  o f  t h e  g r a n t .  Held, t h a t  t h e  s a l e  w a s  i n v a l i d  b y  r e a s o n  o f  i r r e g u l a r i t y  

i n  t h e  p u b l i c a t i o n ,  a n d  b e c a u B e  i t  w a s  n o t  c o m p e t e n t  t o  t h e  C i T i l  C o u r t  t o  s e l l  ! k n d  

c h a r g e a b l e  w i t h ,  a l t h o u g h  n o t  a c t u a l l y  p a y i n g  r e v e n u e  a t  t h e  t i m e  o f  s a l e ,  s u c h  

K h a l i s a  M a h a l s  b e i n g  r e t ' e m s e  p a y i n g  l a n d s  w i t h i n  t h e  m e a n i n g  o f  s .  2 4 8  o f  A c t  

y i l l  o f  1 S 5 9 ,  a n d  s .  a ,  c l .  i ,  A c t  X I X  o i  1 8 7 3 ,  a n d  t h a t  t h e r e f o r e  t h e  s a l e  s h o u l d  

l a v e  b e e n  h e l d  b y  t h e  C o l l e c t o r .

The decree-holder, respondent in this case, attached through the 
Court o f the Judge of Small Causes exercising the powers o f a Sub
ordinate Judge in Dehra Dun, a grant of forest*land comprising 
2,080 acres conferred by Grovernment upon the judgment-debtor, 
General Showers, on-terms embodied in a deed. By the said deed

* Miscellaneous Regular Appeal, No 6 of 1877, from an order of B. Alexander, 
Esq., Judge, Small Cause Court, Dehra Dun, with special jurisdiction, dated the 
nth December 1876. > r ^


