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We set aside the decrees of both the lower Courts, and remand
the case under 5. 851 of Act VIIT of 1859, for trial of the suit on its
merits against the two defendants, Kolahal Ram and Gobind Ram,
for the whole amount claimed under the hundi. The costs of this
appeal to abide the result.

Deacree reversed and case remanded

APPELLATE CIVIL.

Before Mr. Justice Spankic and My, Justice Oldfield.
SITAL awr axornrr (DErENDaNts) vo MADHO (PramNTirr).*

Aets done not veid—Ezclusive yifi—Father’s powers—Hindu low—Mitohshara—
Implied prohibition—Self-aequired immoveuble property~Som’s rights——Smriti
Chandrikd—Spiritual responsibility.

A Hindu son, subject to the Mitakshara law of inheritance, sued to obtain a
declaratory decree for a molety of a house which $he Iather had conveyed by deed
of gift 1o plaintifi’s brother, being the relf-azquired immoveable property of his
father, on the ground that under the Ilindu law, o father is not permilied io make

"a gift of imnwveable property to one son, to the injury of the. other.—Held,
_(reviewing all the authorities and precedents on the subject,) that although prohi-

bitien of such a gift, on moral or spiritual grounds, may be impled by the texts
‘of Hindu law, yet, where it is not declared that there is absolutely no power
to do such acts, those acts, if done, are not necessarily void, and that, therefore, an
exclusive gift to ope son by the father, of gelf-zequired immoveable property, isnot
illegal.

Pandit 4judhia Nail and Babu Barodha Prasad for-appellants.
The Senior Government Pleader (Lala Juale Prasad) and Mun-
shi Hanuman Prasad for respondent. :

Tar facts of the case ont of which the present appesl arose,
and was decreed by the High Court, will be found fully set forth in
the Court’s Judgment which was delivered by :—

Sparxis, J --—The plaintiff, and defendant Sadho, in thm smt;
are the sons of one Sital, also a defendant.

The property in dispute is a dwelling-honse, purchased by Sl—-
tal in 1861, and transferred by gift on the 13th September 1875,

by him to Sadhbo.

- *Special Appeal, No. 808 of 1877, from a decree of II, Lushington, Bsq., Judge of
Alluhabad dated the 10th December, 1876, affirming a decree of Babu Mritonjoy
Mukerji, Munsif of Allahabad, dated the 4th July, 1876. :
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The plaintiff sues to avoid the deed of gift in favor of Sadho,
and claims a declaratory decree for 2 moiety of the house, on the
ground that his father was not permitted by the Hindu law, to make
a gift of immoveable property to one som, to the injury of the
other.

The defendant Sadho contends that the plaint discloses no
ground of action, and that the property in suit having been acquired
by Sital, he was at liberty to dispose of it as he pleased.

The Munsif held that, if the Hinda law did not allow the gift,
the plaintiff had good cause of action. On the point of law it
was not necessary to express an opinion, as the High Conrt deter-
mined it, laying down that the exclusive gift of self-acquired pro-
perty to one son, when there were other sons, is illegal, Mahasukh

v. Budri (1).

In appeal the Judge affirmed the decree, holding himself bound
by the precedent cited by the Munsif (1), and believing that it
reprasented the commonly received doctrine in these sprovinces,

though the Calcutta Court had taken a diametrically opposite view

of the law (2).

The defendant in special appeal urges, asin the first Court, that
the property having been sclf-acquired by Sital, he was quite
competent to make a gift of it in favor of one gon, to the exclusion
of the other,

The case cited as having been determined by this Court, refers
to no authority expressly. TRe learned Judges observe that, the
texts of the law support the doctrine that a man’s immoveable
property, although self-acquired, is not within his power of disposal
so absolutely, by gift in his lifetime, as to enable him to give it
all to one son, or grandsonm, in exclusion of the rest. The Coumrt
also remarked that they had not to deal with the case of-an -
equal division of immoveable property, for. the ‘gift was an. exolus.
sive gift; as the learned Judges do not cite their authorltles, we de
not. cons1der ourselves bound by the deCISIOlL

(1) . ¢ R, N.-W. P., 1869, 57. ' Raja -Bishen Prokasi
() 1, W. R, 247. Bawd Misr. v, Smgh,
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The learned pleader for the appellant, Pandit Ajudhia Nath,
veferred to various authorities and precedents’ of this, and the
presidency Court. Some of the cases cited (1), are not absolutely
conclusive on the point before us.  The judgment of the judieial
committee of the Privy Council in Rungama, appellant, v. Atchama,
respondent (2), determined a question relative to a second adoption
of a son, the first adopted son being still alive. It appears, how-
ever, to recognise the competency of a father to dispose of property
that was not aneestral, by an act “ inter vivos” without the consent
of all his sons, and so far the principle would extend to the case
before us, the other case cited Nana Narain Rao, appellant,
».” Huree Punth Bhao, Sree Newas Rao, and Balwant Rao,
respondents (3) does not touch the matter now in dispute. Tt
establishes a will which disposed of the testator’s self-acquired
property, unequally amongst his sons, but it does not go beyond this.
The case decided by the Agra Sudder Dewany Adawlat in 1261, is
of no authority (4). It refers to no texts, and does not enter into
the point, or any argument. :

Theprecedent of the Caleutta Court, “Muddun Gopal Thakur and
others” (B), refers to a case in which the plaintiff’s grandfather
originally acquired the lands in dispute. He had several wives
and several sons. By a deed of gift he gave the property in dis-
pute to the plaintiff’s father, and provided for all his sons by other
deeds of gift. The plaintiff’s father made a deed of sale of the
property in favor of the defendant. It was held that, accordiﬁg
to the Mitakshara, a father is not incompetent to sell immoveable
property acquired by himself; also that landed property acquired hy
a grandfather, and distributed by him amongst his sons, does not
by such gilt, become ths self-acquired property of the sons, so as to
enable then to dispose of it by gift, or sale, without the consent,
and to the prejudice of the grandsons. In this decision the texts
and authorities are directly referred to, and the question is exhaus-
tively treated. The other case cited from the Weekly Reporter,

(1) Mitakshara, Chap. L,p.27, sec, 1. H.C, N.-W.P,,R.A,, No. 150
Chap. 1., secs, 6, 10, 11, of 1874, dated 11th May, 1875,
Moore’s Indian Appeals, Vol. (2) 4 Moo. I A, p. 1,

IV, p. 103. Vol.IX, p. 96, (3) 9, Moo. 1. A, 96.
6, W. R, p. 71. 10,W. R, p.- (4) 8. D. A, Agra, 1861, 223,

287, Agra$S. D.A., 1861,.923 (6) 6, W, R, 71.
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ter, (1) “ Bawa Misr,” follows this judgment :—The question, how-
ever, was, whether the father could, by will, make an nnequal dis-
tribution of his self-acquired estate amongst his heirs. But the prin-
eiple of the Court’s ruling would apply to the suit before us, and both
the decisions put the same interpretation on the tests in the Mitaks-
hara, that we are disposed to do. Para. 27, chapter 1, s. 1, declares
that it is a settled point, that property in the paternal or ancestral
estate is by birth, The father is declared to be subject to the
eontrol of his sons in regard to the immoveable cstate, whether
acquired by himself, or inherited from his father or other predeces-
sor, since it is ordained that though immoveables or bipeds have been
acquired by a man himself, a gift or sale of them should not be
made without convening all the sons, they who are born, and they
who are yet unbegotten, and they who are still in the womb require
the means of support, and no gift or sale should therefore be made.
The respondent’s pleader relies on this passage, as being an absolute
declaration, that any such gitts, or sule, of self-aequired propertyis
illegal. But the words do not go quite so far as this. Sucha
sale or gift should not be made, without convening all the sons..
Ftwould be wrong, and eontrary perhaps, to the spirit of the Hindu

Faw, to make such a sale, or gift, that might prejudice the rights of

the sons, or tend to limit their means of support, but there is ne
declaration that the transaction would be absolutely void. Tlie
father, it is true, is to be subject to the control of his sons in regard
to the immoveable estate, whether acquired by himself, or inberited
from his father, or other predecessor. But even this control
appears te be limited. Jn 5. & of the Mitakshara, in. which
the equal rights of father and soa in ancestral property are dis-
cussed, Para. 9, declares the grandson’s right of prohibition, if
his unseparated father is making a donation, or a sale of effects
inherited from his grandfather. Bub he has no right of interfer-
ence if the effects were acquired by the father ; on the contrary, he
must acquiesce because he was dependant. Para. 10+ goes” om to

explain the difference, Although the son bas a mght of birthi hl.%’

father’s, and his * grandfather’s property, still, as he i§'dependa
. his father in regard to the paternal estate, and since the- father has a

predominant interest, as it was acquired by himself, the sou muy [

(1) 10, W, R., 387,
63
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acquiesce in the father’s disposal of his owa acquired property, but
since both have indiscriminately a right in the grandfather’s estate,
the son has a power of interdiction, but then only, if the father be
dissipating the estate.

In noticing the apparent contradiction between para. 27, s. 1,
chep. I, and paras. 9and 10, s. 5, chap. I, the learned Judges whe
decided the case of Muden Gopal (1) remark that the apparent
conflict is reconciled if the right of the sons in the self-acquired
property of the father, is treated as an imperfect right, incapable
of being enforced at law. The words “should ot ™ and “shall
not”” imply a probibition, but not an absence of power to do
the prohibited act. The learned Judges add that a colour is farther
given to this construction, by a passage in the Mitakshara on
the administration of justice, chap. IV, s. 1, para. 10. Macnagh-
ten’s Hinda Law, vol. 1, p. 227, where the anthor, in stating
who are capable of maintaining actions, says: ¢ Tn case of land
aoquired by the grandfather, the ownership of father and son
is equal, and therefore if the father make away with the immove-
able property so acquired by the graudfather, and if the son
have recourse to a Court of justice, a judicial proceecfing wil}
be eutertained between the father and the son.” But the right
of suit iz not mentioned as extending to the case where a father
alienates his own self-acqunired immoveabls property.

In the regular appeal (2) cited by the appellant’s pleader as
baving been determined in 1873, by tbis Court, the learned J ‘Id.ﬂ'(‘s
have aleo remarked on these apparent contradictions, and they ob-
gerved that the only rational mode which has been suggested of
reconciling the apparently cantradmtorv doctrines is o suppose
ihat para, 27, s. L, refers to acquisitions of immovenble property
made by the father with the nse and by the aid of ancestral funds.
The commurity of interest which the son has with the father, in the
grandfather’s property, is the foundation of the restriction of the
father’s power in respect thereof. But the son has no community
of interest with the father in property acquired by him indepeu-
dently of ancestral funds, and consequently, there can be no restric

1) 6, W. B, 7,

(2) Unroported Regular Appes); No. IﬁD
of 1874, decided on 1ith Muy 1576,
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tion on the latter’s freedom in dealing with it. But with due
respect to the learned Judges who made these remarks, the true reason
appears to be this, thatas long as the father lives, the control remains
with him. The sons, as we have seen, are dependent on the father,

In chapber I, s. 5, para. 7, which declares *the dependence
of sons,” as affirmed in the following passage, ¢ while both parents
live, the control remains, even thouah they have arrived at old age,”
must relate to the effects acquired by the father or mother. This
other passage “they have not power over it (the paternal estate),
“while their parents live,” mustbe referred to the same subject, (self-
acquired property). In.ss. 9 and 10, which we have already quoted
above, the dependency on the father, and the predominant intarest
of the father in self-acquired property, is what restricts the son
from exercising any interference with its: disposal. This view of
the question isborne out by a passge in chap. VIIL of the Smriti
Chandrika, a work of special authority of the Madras school,
where the interest of the son in the father and grandfather’s property
is treated of. In para. 21, it is asked how could there exist such

inequality while the son possesses a right, by birth, in both his

randfather's and father’s property. The reply is, that in the case of
the grandfather’s pr operty, the ownership, and also the independent
power, are both equal in the fa,thez and son, wheveas in the cage of
the father’s px operty, ‘while he is alive, and free from defect, he
alone possesses independent power, and not the son.

‘We, however, are prepared to rest the reconeiliation of the appa-
rent contradiction, on the ground that there is nothing more than &
probibition implied in para. 27, s. 1, chap. I There is no express
declaration that a gift or sale so made is ipso facio void, becauss the
donor or vendor has no power to make it, and we also. consider that
the rulings of this Court on other points of Hindu law, have recog-
‘nized the principle that, though prohibition of certain acts may be
1mphed, yet, where it is not declared that there is absolutely no

power to do them, those acts, if done, are not necessarily voxd Thrs‘

recognition is partially supported by Sir Thomas Strange; Wi

mits J certain discretion on the part of the father, to desl ith selts.

acquired property, and also by passage

Vide chap. IX.on jn Macnaghten’s prmclples of Hmdu la
partition. 1
) chap. I, where he lays down, ss the resn  f
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all atithorities, ‘“that with respect to personal property of every
description, whether ancestral or acquired, and with respect to real
property acquired or reecovered by the occupant, he (the father) is at
liberty to make any alienation which he may think fit, subject only
to spiritual responsibility.” )

Eatertaining this view of the point in dispute, and finding as
we believe, that authority and precedent are with us, we have no
hesitation in holding that the decision of the Judge is wrony, and

'that this exclusive gift by Sital the father, to his son Sadho, of the

house in dispute, was not illegal under the Hindu law, and the facts
not being disputed, the claim should have been dismissed. We
accordingly decree this appeal and dismiss the claim, by reversing
the judgments of the Courts below, with costs.

Decree reversed.

APPELLATE CIVIL.

Before Sir Robert-Stuart, Kt, Chigf Justice, and Mr. Justice Pearson.
Masor-Generit SHOWERS (Dersnpant) v SETH GOBIND DASS (Prirn-
TIFE). ¥ '
Act VIIT of 1859, ss. 240, 248—Act X1X of 1873, s. 3 ¢l 1-~Lryegularity in pub-
lication of Court sale of Khalise Mahal.

In the ease of a sale by the Civil Court of forest land, which formed a grant from
Government under a deed describing the property asa * Khalisa Mahal,” subject to
the payment of revenue efter a term of years, the sale not having been proclaimed -
at the site of the grant. Held, that the sale was invalid by reason of irregularity
in the publication, and because it was not competent to the Civil Court to zell land
ehargeable with, although not aclually paying revenue at the time of sale, such :
Xhalisa Mahals baing revenue paying lands within the meaning of s, 948 of &ct

VIII of 1859, and s, 8, cl. i, Act XIX of 1873, ana that therefore the sale should
Have been held by the Collector,

" The decree-holder, respondent in this case, attached through the
Court of the Judge of Small Causes exercising the powers of a Sub~
ordinate Judge in Dehra Din, a grant of forest.land comprising
2,080 acres conferred by Government upon the judgment-debtor,
General ‘Showers, on-terms embodied in a deed. By the said deed

* Miscellaneous Regular Appeal, No & of 1877, from an order of R, Alexander,

Bsq., Judge, 8mall Cause Court, Dehrn Dén, with speeial jurisdiction, dated the
11th Decernber 1876, ' ' pret ’



