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review of judgment may bo allowed. Any  other good or sufficient 
leason”  is permiitcdby s. 376, and s. 378 allows a review to be 
graiitcd when necessary to correct an evident error or oinission  ̂
or otherwise rocjiiisite for the ends of justice.’ ’ In this case it 
would scorn that some very material documents on which the firsi 
Court had relied had been summarily discredited witliout being 
inspHcted by the lower appellate Oourtj which, if it did not think 
proper to cull for and inspect the record o f the ease in which copies 
of thoae documents were to be found, might at least have given the 
plaintiffs permission to file copies of them. The application for 
review of jucigment urged, moreover, that the lower appellate Courts 
in its decision of the 29th November, 1875, had erred in declaring 
the report of the commissioner appointed by the Miinsif for the* 
purpose of making a local enquiry to be unworthy of reliance, be- 
eausG ho was a muharrir of the MunsiFs Court, and it is presumable 
that the lower appellate Court was influenced by this argument in 
granting the application. On the whole I see no sufficient reason 
for holding that the lower appellate Court exceeded the discretion
ary power vested in it by the law in granting the review applied 
for, or that the reasons assigned by it for its final decision are in- 
yufiicient iu law. I woidd, therefore, dismiss the appeal with costs*
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Before. Sir Bohcrt Stuart, K f„  Chief Ju^licci and M r Justice Oldfield’,

BiaH K SlilJB  SINGH, (P lai.kxifp) v, MUSAMM.AT SUGUNDIII, (Dii^EK...
bakt).'*

Ael X VIII o f  1873, .w. ‘J8, IBO, ly i—Appeal tg Jud(/ar-Propricta7’r/ tight^Rmit— 
jRcvenui!— Sub-’proip-ietor-^ Suttlment,

W h t ' t o  t l i c  d c f e id u n l i  p le a d e d  in  n ju s w o r t o  iv la iu l iS ^ s  B i i i t  f o r  a r r m ' f i o f  r e i i t , ,  
U u i l ;  d i i ' f t - i id a n t  n o  lo n g e i '  h e ld  as  t e u a u t  b u t  as s u b - p r o p r ie t o r 'u a d o r  s c t t ls a ie n S  
u u u le  < lirc 'c l; w i t h  d e X e n t ia n t  b y  K e t t le m a ii t  o f f ic e r ,  held t h a t  u u d e s  b . IBU  o i  A ct 
X V I I I  o f  1 8 73  t h e  s u i t  i n v o lv e d  ji, q u e s t io n  o f  p r o p r ie ta r j?  t i t l e ,  j u id  t h a t  iw) a p p o i j^  
l a y  t o  i h u  J u d g u  o f  t l i c  d i s t r i c t ,  a l th o u g lx  t h e  a c a o u n t  in  s u i t  w a s  le s s , th .a u  H s .  iOO*

* SpcciiU Appeal, N o. ia71 of letG, from  a decree o l  S , S. M elville, Esff-.j, 
Judge ol; Cavvnpoi'o, dated the 8th A\;gust 1876, alErmlag a (ieci'co o f G .Iu- I*ang» 
jisU./i Collector Kit ifatchinu’, dated, the 3rd M».y 1^76,
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This was a suit to recover arrears of rent for the kliarif of 
1283 FasH under s, 93 o f Act X V III  o f 1S73, on the strength of 
& decree passed by tlie High Court in a previous suit between the 
parties. The defendant pleaded that since the date of that decree 
there had been a sub-settlement made by the settlement officer for 
the revenue of the land in dispute, direct with the defendant, of 
vvhose malikana holding the land formed part, and that, thereforoj, 
there could be no liability for rent to the plaindE The Assistant 
Coll(}ctnr decreed the claim, but on appeal by the defendant, the 
Collector of Fatehpur reversed the Assistant Collector’s decision^ 
holding that defendant conld not be made liable, as tenant to plain
tiff, for rent, since defendant’s status as a snb-proprietor bad been 
definitely determined by the settlement officer, and revenne 
became payable to the plaintiff, as lambardar, on land previously 
not assessed. The Collector further held that plaintiff's remedy 
lay in an application for revision o f the settlement proceedings.

The Judge of Oawnpore, on appeal by plaintiff, ruled that as 
the Collector considered the defendant’s status had been definitely 
determined and the value of the so.it being less than Rs. 1^0, no 
appeal lay to the Judge under s. 189 of Act X V i l l  of 1873,

A division bench of the High Court, in special appeal by the 
plaintiff, reversed the decision of the Judge in the following judg
ments, which ruled that the suit involved a question of proprietary 
title, and that therefore an appeal did lie to the Judge.

Lala Laka Prasad for appellant.
Pandit Ajihdliia Nuth and the JitnUr Govermnmt Pleader (Babii 

i)warha Nath Bmiirji) for respondent.

Stuart, C. J.— In this case I am clear that there is a question' 
t>f proprietary title within the meaning of ss. 93 and 189, Act 
X V III of 1873, and that the Judge was bound to hear and deter* 
mine the appeal to him, and that being so, this special appeal was 
under s. 191 of the same Act competently preferred. The suit is 
to recover Rs. 5 on account of arrears of rent  ̂ and in defence 
defendant asserts a sub-proprietary right in respect o f which a 
sijb-sftttlement was made with her for revenue, and that she is not 
a tenant liable to pay rent. Thus a question of title is directly
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raised, ami it is unnecessary io saj more. Wa therefore allow 
tbis appeal  ̂ reverse fcho order of tlie Jiuige, and remand fcliis case 
for disposal on the merits under s. 351 of Act V III of 1859. Costs 
to abide tlie result.

O l d f ie l d , J .— The first and second ploafi in appeal are valid. 
The plaintitF sues defendant as a tenant for tlie recovery of arrears 
of rent, and the defendant pleaded that she held the land as a 
proprietor subject to the payment of revenue, but not of rent. The 
Collector decided that the settlement officer had determined that 
she was a suh-pi'oprietor liable for revenue, and he hold that this 
decision of the settlement officer was final and binding until set 
aside, and he therefore dismissed the suit. The settlement officer 
has thus in this suit determined the proprietary title of tbe defend
ant on the basis of the settlement officer’s order. His decision in 
this suit is nob the less a decision of proprietary title, because 
another Court may have already in another case decided the same. 
His decision no doubt is one of fact, whether the settlement officer 
has made any such order, but it involves for the purposes of this 
suit a decision of title, when it determines the effect of the settle- 
iiiont officer's order on a title. It is possible that the order may 
have been wrongly interpreted, or is not bindiog, though I offer no 
opinion on this point. An appeal will therefore lie to the Jud^e, 
and I would reverse the decree and reiMand the case, under s. 351 
of Act V III of 1859, for a trial on the merits. Costs to abide the 
results

Decree set aside and cause remanded^

March 14.
APPELLATE CIVIL.

Beforf. 2fi\ Justice Bpnnlie and Mr. Jxiaticc Oldfield,

BINDA PEASAD and othees, (AppKr,t.tNTs) v. AHMAD ALt, and k m m m , 
(Rkspondents).*

Execuiion—Acqtiiesmme.
Cf'xtain property was attao'hed in execwtion oi a decree against the jjudgmeiit- 

debtor in the fear J8l7. This attachment was set aside on the application o f  
persons claiming the property as tlieii’ o w d . These persons were sued, together

* Mscellaneous Special Appeal, No. 76 o f 1876, from aiti order o f Babu Kam 
Kali Ghaudhrij Suhordiaate Judge oi' Cawnpore, dated the 4ih iSoTember 1876.


