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1886 On this point the judgment of the Court (McD owell and 
S h i b e s d r a  Bevebley, JJ.) was as follows:—

CMWnnuRi ^  preUffliowy objection was taken to the hearing of this appeal 
v. on the ground that it should not have been re-admitted under 

s. 558.' It is contended that as the pleader in this case was 
present, though not prepared to go on with it, tlig appeal was 
not dismissed under s. 55C ; and therefore it could not be re
admitted under s. 558. A similar case is that <ff Buldeo Misser 
v. Ahmed Hossein (1) in which we find tliat under similar 
circumstances the appeal was held to have been dismissed for 
default. And following that ruling, we think* this case was 
properly re-admitted under s. 558.

[The appeal was dismissed on the facts which are immaterial 
to this report.]

j. v. w. Objection overruled.

Befm'e Justice Wilson and Mr. Justice Ghose.
SR13JATH BHATTACEARJI (Defendant N o . 2) v. RAM IiATAN DEiooo _

F v b m n ry  19. (PLAINTIFF.)®

" Bengal Jet T i l l  of 1869, s. 27—Limitation— Suit for possession— Question of
title.

Where the plaintiff alleged that lie was tlia holder of a jote under tho 
defendant by whom lie had been forcibly dispossessed and sued for a 
declaration of his title and for restoration to possession ; and the defendant 
did not question the plaintiff’s tenure, nor his original title, but denied the 
forcible dispossession, and alleged that tho plaintiff had relinquished the 
land : Held, that the suit was not one to try a question of title, but was 
governed by the one year’s period of limitation proscribed by s. 27, Bengal 
Act VIII of 1869.

Jomfim Acharjue v. Harudhun Achaijee (2), and Imam Buksh Mon&ul 
v. Moniji Mondul (3) approved.

T h e  p laint in  this case stated th a t th e  p la in tiff was th e  owner

* Appeal from Appellate Dccree No. 1590 of 18P6, against tho decree of. 
Baboo Parbati Coomar Mitter, Subordinate Judga of Mymensingh, dated 
the 16th of April 1886, affirming the .decree of Baboo Krishna Pershad 
Chowdhuri, Rai Bahadur, Munsiff of Hossoinpore, datod the 28tU of July
1884.

(1) 15 W. R., 143.
(2) B. L. K. Sup. Vol., 1020 ; 9 W. R,, 618.
(8) I. L. E „ 9 Calc., 280.
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under zerait right of the land in suit; and had for a long time 1888
owned and held part of it under a jote right, by residing thereon s r i n a t h

and enjoying the profits of the crops thereof, and the remaining 
part hy letting out the same in baya jote and receiving and 
enjoying it on payment of rent to the landlords; that w'hile he " de. 
was thus in possession in Sraban and Pous 1288 (July-August
1881 and December 1881—January 1S82) the first and second 
defendants, with "the assistance of thoir servants the other 
defendants, illegally, forcibly and without consent of the plaintiff, 
cut and carried away the paddy crop ; from time to time took 
away the stravi, pulse, betel-nuts, plantains, bamboos and jack 
fruits, &c., from the land ; and in the month of Kartick 1289 (Octo- 
ber-Novembor 1882) had sowed khasarie seeds on a portion of tlie 
land, and had thus dispossessed the plaintiff from the land -in 
suit, and had been since wrongfully and without any right 
holding and enjoying the said lands, of whiah they had refused 
to give up possession. The plaintiff prayed for a declaration of 
his jote right, and for possession. The suit was brought on 16th 
August 1883.

The second defendant, who alone defended the suit, denied the 
wrongful dispossession, alleged that the plaintiff had relinquished 
the lands, and raised, among others, the plea (the only one material 
to this report) that the suit was barred under Bengal Act VIII of 
1869 as not having been brought within one year after the alleged 
dispossession.

The Munsiff found that the plaintiff had not relinquished the 
land, but had been £orcibly dispossessed by the defendants ; and 
that the suit being one for recovery of possession by declaration 
of the plaintiffs title, was not barred by the one year’s limitation 
prescribed in the Rent Act. He, therefore, gave the plaintiff 
a decree, an appeal from which was dismissed by the Subordinate 
Judge.

The second defendant appealed to the High Oourt.
Baboo Jogesh Chandra Rai for the appellant.
Baboo Akhil Chandra Sen for the respondent.

The judgment of the Court (W ilson and Ghose, JJ.) was as 
follows:—
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We are unable to agree in tho view which haa been taken 
in the lower Courts on the question of limitation. It has no 
doubt repeatedly been held that, where the suit is one to esta
blish title, the case does not fall within s. 27 of the Rent 
Act. On the other hand we think that the Pull Bench case 
of Jonardun Acharjee v. Ilaradhun Acharjea (1) and the case 
of Imam Buksh Mundal v. Momin Mondul (2) decided by 
Garth, C. J., and Mr. Justice Bose, arc authorities to this effect, 
that where the existence of tho tenure is not disputed, and the 
plaintiff’s original title as tenant is not and never has been 
questioned, and where there is no question of title either raised 
in the suit or raised before the suit, except whether on the one 
hand the plaintiff has been dispossessed by forco, or on the other 
hand his tenure has come to an end by his having relinquished 
it, the suit is not a suit to try title within the meaning of the 
rule to which we have referred, but was formerly governed by 
s. 23 of Act X of 1859, and is now governed by s. 27 of Bengal Act 
VIII of 1869. The appeal will therefore prevail, and the decrees 
of the lower Courts will be set aside with costs in all the Courts, 

j. v. w. Appeal allowed.

Before Mv. Justice Cunningham and Mr. Justice Ghose.

TAIUNI DAS BANDYOPADIIYA a n d  a n o t i i e b  ( J u d g m e n t - d e b t o r s )

v. BISHTOO LAL MUKIIOPADAYA ( D e o b e e - i i o l d e b ) . 0  

Limitation Aet, 1877, Sch. 11, Art. 179, cl. 4—Application for execution of
■ decree~—Step in aid of execution—Application to record certificate of pay

ment by judgment-debtor ia part satisfaction.
An. applioation. by a judgment-creditor to bring arf execution proceeding 

on the file and to record his certificate of tho payment of a sura of money by 
the judgment-debtor is an upplioation to take some step in aid of oxeantion 
of the flecrSo within tho moaning of cl. 4, Art. 179 of Sch. II of tho 
Limitation Aet.

Th is  was an application for execution of a decree, dated 25th 
March 1880. The application was made on the 11th March

* Appeal from Order No, 387 of 1886, against the order of J. Cravfnrd, 
Eaq, Judge of Nurtdoa, dated tho 19th oE August 1885, reversing tho 
order of Baboo Satya Charan Ganguli, Munsiff of Kisnnngore, dated tho 26th 
of June 1885.

(1) B. L. E. Sup. Vol., 1020; 9 AV, R., 513,
(2) I, L. R., 9 Calo., 280.


