
generally thab the rights of tenants at fixed rates shall from the 
date of the passing of the Act be heritable and transferable. In, as Ali

we read them, equally general terms the second paragraph declares naeaik
that no other right of occupancy shall he transferable by grant, will, Ra i . 
or otherwise, except as between persons who have become by inherit­
ance co-sharers in such rights. The term o therw ise is  strictly 
equivalent to the term in any other way and must we think include 
all transfers whether voluntary or involuntary. It follows that 
rights of occupancy other than at fixed rates are not transferable by 
auction sale in execution of decree to strangers but may be trans­
ferred by such sale to any of the persons in whose favour the excep­
tion is specially declared.

FULL BENCH.
Feiruary 21.

Before Sir Robert Sfuart, Kt., Chief Justice, Mr. Justlm Pearson, Mr. Justice.
Turner, Mr. Justice Spanlcie, and Mr. Jmtice Oldfielil.

PARAS RAM (Decree-holder) v .  G-ARDNER (Judomej t̂-debtou.)*

Act IX  of 1871, sch. a, art. 167—Act V III of 1859, s. HU.—Bxcciition of
(Iccree------Limitation-"Proceeding to enforce------■PrevioJis â ipUcation——Intermediate
suit------Objector.

Held by a Full Bench. (Pearson, J .,  dissenting) that an application to execute 
a decree against iiidgment-debtor’s property, made more tlian. tliree years aftei' 
tte la st application for execution was not barred by limitation under art, 167, sch, 
ii., Act IX  of 1871, when the last application was interrupted by a successful 
objector against whom the decree-holder had to bring a regular suit and succeeded, 
in obtaining a decree ; and that the renewed application to execute within three 
years from the date of the decree in the said suit was not a fresh appliijation. for 
execution against the Judgment-debtor, but a continuance or revival of the previoua 
application interrupted by the objector,

Fer P earson, J . ,  co?2i5m that under art. 167, sch. it . Act IX  of 1871, execii^ 
tion of decree was barred.

Paras R4m sued one Jehangir Sumuel Q-arduer on a bond hy­
pothecating a ten biswa share of Datlana, and obtained a deoree on 
the 23rd March, 1871. An a,pplioation for the execution o f thia 
decree was filed on the 10th Jnne, 1871; and the 2lst August, 1871, 
was fixed for anction sale o f the property.
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1875.

* Miscellaneous Special Appeal, No. 10 of 1876, from an order of H. M.Ohaae,
“  ̂ 1875, affirming an order of

Aligarh, dated the 2nd July,
Esq., Judge of Aligarh, dated tho .‘?rd Deceinboi-, 1875, affirming an order of 
Mauivi Samx-ul-lah Khan, ^Subordinate Judge of Ali



1877. One Dabi Das objeoted. to the attachment of the said property
■“  " 7 ^  in execution of Paras Ram’s decree, on the gronnd tbat the share
P aras Bam ,  ̂ n. •

V. aforesaid had been advertised for sale in satisfaction o f the decree 
<Jakdner. others, and had been purchased by the objector.

The objection was allowed on the 16th. August^ 1871, and the pro­
perty was released from attachment.

On the 17th. Jiine, 1872, Paras Ram sned to bring to auction 
sale a seven-biswa share out of the ten annas purchased by Dabi 
Das. In this suit Dabi Das was the sole defendant, and it was 
decreed against hitn on the 10th August, 1872.

Subsequently on the 25th March, 1875, Paras Ram applied to the 
Court of the Subordinate Judge of Aligarb to execute the decree, 
dated 23rd March, 1871, against Gardner.

The Subordinate Judge ruled that under the provisions of art. 167, 
sell, ii.j Act I2t of 1871, execution of the decree was barred, 
tbo suit against Dabi Das not being an application to enforce or 
keep in force the decree against G-ardner.

The Judge in appeal holding that the decree-liolder could have 
filed applications to keep the decree in force against Gardner, whilst 
prosecuting the suit against Dabi Das, confirmed the judgment 
and decree of the Subordinate Judge.

Paras Ram in special appeal before the High Court contended 
tbat the regular suit against Dabi Das was an application to en­
force the decree of 23rd March, 1871, and that art. 167, sch. ii 
o f the liimitation Act did not apply to the case.

The Court, (Turner and Oldfield J J.) referred for decision by the 
^'ull Bencli the question wbetber Paras Barn’s application, dated 
25th March, 1875, for execution of the decree, dated 23rd March,
1871, was an application brought within the period allowed by art. 
167, sch. i i ,  Act I X  of 1871, referring to two cases (I) of the 
Calcutta High Court decided under Act X IV  of 1859.

The Junior Government Fleader Babu JDwarha Nath JBanerjif 
Pandit Bisha7nhhar Nath, and Munshi Haniman Parshad, for 
appellant.

The respondent was unrepresented.
(1) YIII. W. R. 98-99,

356  ALLAHABAD SEEIES. [YOL. L



VOL. I .j  THE INDIAN LAW REPO R TS. 357

The following judgmeuts were delivered by tie Court.

StoarTj 0. J,— We are asked by the reference whether the appli- ^akas Bam 
cation of the 25th March, 1875, has been brought within the period GiRUNaB,
allowed by art. 167, sch. 2, Act IX  of 1871. It was sug­
gested that art. 167 does not apply to such a case, and no doubt 
it does not come literally and precisely within the limits provided 
by that article. But in nay view, art, 167 does apply, inas­
much as the application of the 25th March, 1875, was not a new 
or fresh act, but was in legal continuance of the application of Jmie,
1871, and in my judgment therefore art. 167 applies construc­
tively, the three years alloA ved  by the article being reckoned from 
the 10th August, 1872, when Paras Ram’s rights as against Dabi 
Das were restored to him.

That the execution of the decree is not barred clearly appears 
from the dates and legal character of the procedm’e. Paras Ramy 
the appellant, obtained his decree on the 23rd March, 1871, and he 
applied for execution of it by attachment and sale of the hypothe­
cated. property on the 10th of June, 1871, and the 21st of August,
1871, was fixed for the sale. In the course of the attachment, one 
Dabi Das objected to the sale on the ground that he had bought 
the property in execution o f a decree he held against the same 
judgment-debtor, and on the 16th of August, 1871, his objection 
was allowed. On the 17th of June, 1872, (being within a year from 
the 16th August, 1871), Paras .Ram brought a regular suit against 
Dabi Das and. obtained a decree in his favour on the 10th of August,
1872. On the 25th of March, 1875, Paras Ram filed aii Applica­
tion for the execution of his original decree of March, 187iv It is 
not explained why he allowed the interval to elapse without attempt­
ing to use his decree, but he had three years from the 10th of 
August, 1872, and, therefore, as between that d.ate and the 25th of 
March, 1875, he was clearly within his rights.

The interruption to the execution of his decree was not occa- 
Bioned by any fault or laches of his own, but was caused by the 
illegal intervention of Dabi Das. Paras Ram’s procedure, there­
fore, under his decree must be held to have been legally continuous, 
and he may proceed to its execution.



Gaeenek.

As to the application of the 25th of Marclij 1875, being a fresh 
'p a ra s  Bam application having no such connection with what had gone before 

as we can now take judicial notice of, I cannot so regard it. On 
referring to it, I find that it recites the whole previous procedure 
and simply repeats the prayer for execution of the decree which 
was made in June, 1871. It was, therefore, an application in legal 
continuance of the former process up to the 10th August, 1872, 
when Paras Ram obtained his decree in regular suit, and it ought 
to be granted as being within time.

Pearson, J,— The application of the 25th March, 1875, may be 
regarded as an application to the Court to proceed with the former 
application of the 10th June, 1871, the proceeding under which 
had been interrupted by Dabi Das’ objection and the order allowing 
i t ; but if so regarded, is, nevertheless, in substance and effect an 
application for the execution of the decree of the 23rd March, 1871 ; 
and art. 167, seh. 2, Act I X  of 1871, is applicable to it, and re­
quires that it should have been presented within three years from 
the date of the former application above mentioned. It can scarcely 
be contended that there is no limitation to the time within which 
the decree-bolder was competent to make such an application as 
that of the 25th March, 1875 ; but if the limitation prescribed by 
art 167 be not applicable, I do not find any other limitation 
proTided by the law. I see nothing in the law to warrant us in 
ruling that he was at liberty or bound to make such an aijplioation 
witliin three years from the date of the decree obtained by him in 
his suit against Dabi Das on the 15th August; 1872. It might be 
reasonable and equitable to exclude from the computation of the 
period of limitation fixed by art. 167 the time during which such 
a suit was pending but such a course is not authorized by the law. 
The absence of any provision for the exclusion of that time may be 
a defect in the law, and cases may be supposed in which the defect 
might cause hardship. In the present case the decree-holder delay- 
ed for ten months to bring his suit against Dabi Das, and after 
obtaining a decree therein delayed for thirty-one months to apply 
to the Court to proceed wich the execution of the decree of the 23rd 
March, 1871. His suit against Dabi Das was pending less than 
two months; and the exclusion from the computation of the period 
of limitation of the time during which it was pending would not

S58 ALLAH ABAD  SERIES. [VOL. I.



bring Ms application within time. In my opinion tlie lower Courts
liave riglitly held art. 167 to be applicable to Ms application o f p^kas Rak

tbe 25th. March, 1875. and to preclude its entertainment. y-
Gaednbb,

TuefeRj J.—The application made for the execution of this 
decree by attachment and sale* proceeded to such a point that as 
against the judgment-debtor a sale was ordered when its further 
prosecution was interrupted by the intervention of a third party, 
who succeeded in establishing his objection to the satisfaction o f 
the Court executing the decree. The only course open to the 
decree-hoider to procure a revision o f the order allowing the objec­
tion was by the institution of a regular suit against the objection.
This course he adopted, and haying obtained a decree setting aside 
the order allowing the objection and declaring the liability o f  
the property to be brought to sale in execution of the decree he 
had obtained against the original judgment-debtor, he thenappHed 
i© the Court executing that decree to proceed with the application 
for execution which had been interrupted. On the ground that 
the application we are considering is not a fresh application to exe­
cute the decree, but an application to carry out the order which as 
against the judgment-debtor had become final and of which the 
prosecution was interrupted by the allowance of the objection of a 
third party since disallowed, I am of opinion that the provisions of 
the Liwitatiort Act relating to applications for the execution of 
decree do not apply to it.

Spankie , J .'—I accept the view that the application o f the 25 th 
March, 1875, must be regarded as one for a continuance of the former 
proceedings in execution and not as a fresh application for execu­
tion within the meaning of art. 167, sch. ii., Act IX  of 1871.
S. 246, Act V III of 1859 provides that a suit may be brought 
to contesli an order made under it, and if the suit be duly instituted 
within one year as req^uired by Act IX of 1871, and the order of

Court in execution be reversed, it appears to me that the decree- 
holder is at liberty to ask that the order which should have been but 
was not made  ̂should issue.

I  hardly think that we are called upon to consider whether 
this view of the case would not do away with limitation altogether.
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PjiKAS Bam
V,

iS-ABDNEK.
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All that is contended is that the former application was practically 
reversed when a decree in the regular suit allowed by s. 246, Act 
V III  of 1859, reversed the order of the Court executing the dec­
ree. It may be said that there are circumstances in the case refer­
red to us, which are unfavourable to the decree-holder and show that 
he did not use due diligence in bringing his suit or in making his 
application to revive the former execution proceedings. This may 
he so, and, if sô  it is for the divisional bench to deal with that part 
of the case.

Oldfield J.— I think we may hold that the last application 
may be considered as a continuance or renewal of the former appli­
cation for execution in which the proceedings had been interrupted 
by the reference to tbe Civil Court, and were renewed on the 
second application, the latter will not therefore be an application to 
which the period of limitation in art. 167 will apply.

T h e  D ivision B ehoh Tuenbr and Oldfield, JJ. made the 
following order in the special appeal.— In accordance with the 
opinion expressed by the majority of the Court, we hold the appli­
cation within time. Setting aside the order of the Courts below 
we remand the application for disposal on the merits to the Subor­
dinate Judge’s Court. Costs of the appeal in the Judge’s Court and 
i n  this Court to abide and follow the result.

1877 
’F e b r u a r y  2 .

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr, Justice Turner^

CHUNIA AST) axothek (P laintiffs) v. RAM  D IAL a id  another (DfiHPaNDANis),

A c t  V I I  o / 1870 ( C o u r t  F e e s  A c t ) ,  , w .  3 ( c ) ,  IS, a n d  s c h .  i i ,  a r t .  1 7 ,  J o t  a
D e c l a r a t o n j  D e c r e e — C o n s e q u e n t i a l  R e l i e f — J D e e i s i o n  o f  q u e s t i o n s  r e l a t i n g  t o  Valuation 
Âppc.al.

S. 12 o f th.e Court Fees Act prohibits appeals on questions relating to valtia- 
lion for tlie purpose of detemuning the amount of a feoi but does »ot prevent a 
Court of appeal from determining whether or not conseq,uenfcial relief is sought in a

^ S p e c i a l  A p p e a l ,  ISTo. 1 0 8 2  o f  1 8 7 6 ,  f r o m  a  d e c r e e  o f  S .  S .  M e l v i l l e ,  E s q . ,  J u d g e  

0 ?  O a w n p o r e ,  d a t e d  t h e  2 6 t h  J u n e ,  1 8 7 6 ,  a f f i r m i n g  a  d e c r e e  B a b u  K a i n  J ^ a l S  

C h a u d h r i ,  S u b o r c l i n a t e  J u d g e  o f  C a w n p o r e ,  d a t e d  t h e  2 7 t f a  S e p t e m b e r ,  i 8 ? 6 .


