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but he prays the Court to declare Ms preferential right m 
against defendant to recover tlie sale-proceeds ; to nullify tb© 
Judge’s order wHch led to his being compelled to refund the money 
into the Munsif s Court, and to have a decree given to him for th© 
money against the defendant. I think with reference to the 
circumstances of this case that cl. 60 does not apply, and as 1 do 
not find any period of limitation provided for a suit of the nature 
of the one noAV before us, it falls within the terms of cl. 118 of the 
schedule and six years would be the limitation from the time when 
the right to sue accrued.

S ttjaht, C. J .—I am of the same opinion as that which Mr» 
Justice Spankie has given, although not without hesitation. I  am 
clear that articles 15, 26, and 60 do not apply, and there being 
apparently no other provision of the Limitation Act expressly appli­
cable, the general law provided by article 118 appears to afford tha 
only solution of the q_uestion referred to us.

Ajppeal alloimd^

1877
January II.

FULL' BENCH.

(5 ir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice Turner, 
Mr. Justice Spankie, and Mr. Justice Oldfield.)

ABDUL AZIZ AND another, (P laintiffs) Appellants v .  WALI KHAS 
(D ependant)  Eespondknt.*

Lease o f Zemindari Rights— Wrongful Dispossession o f Lessee htf Lessor—-Suit fo r  
Compensation— Civil Court--Revenue Court—Jurisdiction—Act X V IU  o f  187S 
(ZV.- W. P. Rent Aci) s. &6, cl (to)

A granted B  a lease of his zemmdari rigMs In certain villages for a term of  
years at a fixed annual rent. Two years before tbe term c'xpised, in breach of the 
conditions of the lease, he dispossessed B, and. thereafter made collectiona of rent 
from the agricultural tenants himself. B  sued him in the Civil Court to recover 
the moneys so collected by him in those two years. Held (by  a majority of the 
I'ull Bench) that the Courts of Revenue were open to B, and that, as he could obtaia 
in such a Court the relief he sought in the suit by an. application for compensa­
tion for -wrongful dispossession, the Civil Courts could not, tmder cl. (m) 
s. 95 of A ct X V III of 1873, take cognizance of the suit.

Per Stxjaet, C. J . and Spankie, J .—That as the matter was not one on which B  
could make an application to a Revenue Court of the natnre mentioned in cl. (»j)y 
s. 95 of A ct X V IU  of 1873, the auit was properly instituted in the Civil Court.

* Special Appeal, No. 31i of IF7fi, from a decrec of G. P. Money, Ksq., Judge 
of Bareilly, dated the 26th November, 1876, afTirming a decren of Itui Bakhsawar 
Singh, Subordinate Judge, dated the 17th March, ib7fi.



l!he plaint in this suit stated that the plaintiffs claimed to *877. 
Recover from the defendant certain monej^s, which were illegally 
collected bj’" the defendant in 1280 and 1281 Fasli, from certain vil- asd akothsb 
l^ges leased to the plaintiffs by the defendant;, after the lease WauKhan* 
{hatJcifia) was in operationj and contrary to the conditions of the 
same, and which moneys the defendant had appropriated; and that the 
Cause of action in respect of the money collected in 1280 Fasli arose 
on the 1st Asadh 1281 Fasli (1st June, 1874), and in respect of that 
collected in 1281 Fasli on the 1st Asadh 1282 Fasli (20th June,
1875). Under the lease, which was dated the 8th June, 1869, the 
defendant granted the plaintiffs for a term of five years his zemindari 
rights in the villages at a fixed annual rent. Two years before the 
expiry o f this lease the defendant dispossessed the plaintiffs of the 
villages, and made collections of rent from the tenants himself.

The Court of first instance and the lower Court of appeal agreed 
in holding that the suit was one for compensation for wrongful dis­
possession, as described in cl. (m), s. 95 of Act X Y III of 1873, and 
was therefore under that section cognizable only by a Court of 
Eevenue.

On special appeal by the plaintiffs to the High Court it wag 
contended by them that the suit was virtually one for money 
received by the defendant for the use of the plaintiffs; and was 
therefore cognizable by the Civil Courts.

The Court (Pearson and Spankie, JJ.) referred the case to a 
Full Bench, the order of reference being as follows:—

W e refer to the Full Bench the question whether, as ruled by the 
lower Courts, they are precluded from taking cognizance of this 
suit by the provisions o f s, 95̂  Act X V III  of 1873  ̂ with reference 
to cl. (m); or whether, as contended by the appellants, the suit 
being not one for compensation for wrongful dispossession, but 
for the recovery o f money improperly received and wrongfully 
detained by the defendant (respondent), and in the eye of the law 
had and received by him for their use, is cogmzable by the Civil 
Courts,

Mr, Lmh, for the appellants.
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1877. Pandit Bishamhar JSath and Mir Zahur Husain  ̂ for the respon-
dent.

A b d o l  A z iz

" S tu art, C. J.— I am clear tliat botli tlie lower Courts are wrong, 
W ali K han. described in cl. (m) of

s. 95 of Act X V III  of 1873. The lease given b j  the defen­
dant to the plaintiff was not merely an agricultural one, and did 
not simply establish the relation of landlord and tenant, but within 
its limits constituted an independent and indefeasible title and right 
which the defendant invaded. The defendant is therefore answer- 
able to the plaintifPs in damages, the measure of which materially 
is the money improperly received and wrongfully detained by him, 
the defendant, and such a claim is alone cognizable by the Civil 
Courts.

P e arson , T u bn e b , and O l d f ie l d , J J ,,  concurred  in the fo llo w ­
in g  o p in io n :—

The appellants took a lease of several villages from the res­
pondents, and they allege that, after the lease had been acted upouy 
the respondent in breach of the conditions of the lease collected the 
rents and profits which in virtue of the lease appertained to the appel” 
lantSj and they have instituted the present suit to recover the sums 
actually collected. The respondent pleaded that the claim was 
virtually one for damages for wrongful dispossession, and therefore 
could only form the subject of an application in the Revenue Court. 
To this the appellants have replied, that the Rent Act does not 
apply to persons who in these Provinces are known as thikadnrs 
or katkinadars, and in the old Regulations and Acts are denominated 
under-tenants, persons who take from the zemindars leases of their 
zemindari rights in lands.

Although no express mention of this class under any o f the 
particular designations by which they are ordinarily known may 
be found in the Rent Act, when their position in relation to the 
lessors is regarded they are unquestionably tenants, and they are 
not deprived of this character because in relation to the actual cul­
tivators of the whole or some parts of the property leased they may 
be described as landlords. They hold an intermediate estate lu the 
property leased which the proprietors have as it were carved put of

3 4 0  VOL. L ] , A LLAH ABAD  SERIES.



theii' own estate; tliey liold tlie property leased tinder the proprietors | 1877
the payments they make to the proprietors are rent, and fall within
the definition of that term in the Rent Actj and thereforej although and akothek
all the sections of the Rent Act may not apply to such lessees, but
some are restricted ia their operation to particular classes of tenants^
the persons whose position we are considering are not the less
subject to those provisions of the Act which apply to tenants of all
classes. Before the last Rent Act was passed it was not doubted that
the class of thikadars was competent to sue and liable to suit ia
the fievenue Courts; and inasmuch as the intention o f the framers
of the Rent Act was to extend rather than curtail the jurisdiction
of the Revenue Courts, the presumption favours the construction
that the general provisions o f the Rent Act apply to this equally
with all other classes of tenants, save those who by the proviso to
the first section are excluded from the operation of the Act»

There remains then the question raised by the respondent’s 
plea that the Civil Courts are not competent to entertain the 
suit, by reason o f the provisions of s. 95 of the Rent Acti 
Although the suit is brought not to obtain damages for illegal 
dispossession, but to recover moneys which the appellants allege 
were payable to them under their lease, and which have been 
wrongfully collected by the respondent in breach of the provi* 
sions of the lease, it is clear that on an application for compensa* 
tion, for wrongful dispossesion it would be incumbent on the 
Revenue Court to award compensation for wrongful collections 
actually made, as well as for the other profits which the lessees 
might have enjoyed had their possession not been disturbed ; and 
it is also clear that by making collections in breach of the lease, 
the respondent disturbed the possession of the lessees. The 
95th section of the Act prohibits Courts other than the Revenue 
Courts from taking cognizance of. any dispute or matter on which 
an application of the nature mentioned in that section might be 
made. One of the applications mentioned in that section is an 
application for compensation for wrongful dispossession, and inas- 
mnch as under such an application the appellants could obtain 
what they now claim  ̂it must be held that the jurisdiction of the 
0ivil Courts is ousted, and that the appellants can obtain relief 
only in the Revenue Court.
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Spankie, J.— I cannot think that the provisions of cl. (?n)^
8. 95 of Act X V II l  of 1873, are applicable to the case referred 
to us. I  regard the clause as- applying to the ordinary tenant or 
agricultttral ryot paying rent for the use or occupation of land  ̂
and not to the lessee of an entire estate for a fixed term of years^ 
as the plaintiff is, or rather was, in the case before us. The appli­
cation for compensation on account of wrongful dispossession 
referred to in cl. (m) must be brougbt within six montbs from 
the date of the wongful dispossession, and the compensation 
applied for nnxst refer to some loss or injury already sixfFered by 
the applicant, and not to the loss of profits in future years.

The plaintiffs were the lessees of several villages and aver that 
two years before their lease expired they were dispossessed by the- 
lessor, who appropriated the collections of those two- years. But 
for the wrongful ejectment, the lessees wovrld have made the collec­
tions on account o f those two years-. They waive any claim, if they 
had one, for compensation under cl. (m), s. 95 of Act X V III  
®f 187 3, and sue to recover in a Civil Court the sums actually 
collected by the defendant in breach o f the terms of the contract 
between them. In snch a suit the Colleetor could not give to the- 
plaintiffs ail the relief prayed for, for the compensation claimablo 
•under cl. (m) is for an injury that has already accrued in conse-' 
qnence of the wrongful dispossession, loss of seed sown, or of crop, 
or otherwise, on account of the harvest immediately following the- 
wrongful dispossession. The ordinary tenant has* no claim for 
compensation on account of future years ; for under cl. (n), s. 95 
of the Act, he can at once claim recovery o f occupancy of the land 
from which he has been wrongfully dispossessed. So that the 
claim for compensation for the loss already sustained and for' 
recovery of the land can proceed part passu^

Tenant ’̂’ has not been deffned in the Eent or Revenue Actsy 
though “  landholder”  has been defined to be the person to whom 
a tenant is liable to pay rent, and rent is whatever is to be paid, 
delivered, or rendered by a tenant on account o f his holding, nse, 
or occupation of land. In Act X V III  of 1871, an Act forthe levj' 
of rat-es on lahd in the North-'Western Provinces, tenant is describ-



as any person using or occupying land and liable to pay rent 1877.
thereof, and land means land used for agricultural purposes, or j ẑiz
waste land wliicii is culturable. Again, inihe Rent Act there is no v.
distinction made between a tenant bolding on a pattab, wbicb is the 
ordinary term for a ryot’s lease and a tbikadar, katkiuadar, or otber 
lessee bolding for a term of years a portion of an estate, or tbe whole 
of it. Any one to whom the entire estate is leased is, for tbe term of 
his lease, placed in the position of the owner as regards the ordinary 
agricultural tenants of that estate. A lessee of this character does 
not fall within the provisions of s. 24, 25, 26, or 27 of Act 
X V III of 1873, for all other tenants mentioned in s. 27 must be 
those tenants who do not pay at fixed rates, and who are not pro­
prietary and occupancy tenants, i.e.y they must be tenants without 
a right of occupancy | for the only classes of tenants recognized by 
s. 10 (xre—Jirst, tenants at fixed rates; secondly, ex-proprietary 
tenants ; thirdly  ̂ occupancy tenants; fourthly, tenants without a 
right of occupancy. Haying regard to the definitions referred to 
above, and the classification of tenants in the A ct, I find it difficult 
to bring in the lessee for a term of years of an entire mahal as a 
tenant without rights of occupancy, and to include him in class 4.
It seems to me that the section includes only agricultural tenants, 
and classifies them in their relation to the landlord or other person 
entitled to receive rent from them ; but it does not include persons 
like the plaintiffs in the case before us, who for a certain fixed 
annual payment occupy tbe same position towards the four classes 
of tenants mentioned in the Act as tbe absolute owner of the estate 
would do, had he not for a terra of years withdrawn himself from 
that position by assigning the management of liis estate and the 
collection of rents from the ryots to another. I do not. deny that 
a farmer or lessee could sue or be sued in certain suits under the 
old Rent Act which has been repealed. But the lessee could not 
have brought a suit of tbe. nature of the one referred to us in a 
Revenue Court. He must have gone into a Civil Court. In the 
present Rent Act, whether designedly or by some accidental omis­
sion, an intermediate lessee between the owner of the property and 
his tenants appears to have been overlooked. , Such a lessee might 
perhaps, as rli  ̂ person entitled to receive the rents from the agricul­
tural tenants, sue for arrears due to him. But I think it doubtfql
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■whether he could make an application to a Revenue Court under 
cl (n) (application for the recoYory oi the occnpanoy of any land of 
which a tenant; has been ■wrongfully dispossessed), s. Cl. (n) 
seems the complement of cl. {m), application by a tenant for com­
pensation for wrongful dispossession, which applies to the tenants 
of the four classes specified in s. 10, and to them only.

"With this view of the case, I would say that the suit was not 
barred, as the claim was not of the nature of an application that 
could be made to a Revenue Court under cl. (m), s. 95, Act X V III 
of 1873, and that it was properly instituted in the Civil Court.

1877
J ’.inmry 16.

APPELLATE CITIL.

Before Mr. Justice Span/de and Mr, Jmtiae Oldfield.

EAJA EAR DA KANT EAI (rLAiNTipi?) v. B HAG WAN DAS ajtd othbrs

Interest vnder Regulations X V o f  1793 and X V I I o f  IBm— Gonditionaldecree fo r
redemption.

Under section 6, Regulation X V  of 17&3, interest claimaMe under a bond 
must not excecd tte  amount of principal. S. 3, Regttlatioii X V II of 1806, is not 
inconsistent -yvitih. the application of Reguiation X V  o f  1703, inasmncli as tlxe 
Kegulation of 180G refers to rates o£ interest, and the ilegulaLion of 1793 to accu- 
mulations of interest in'especfcire of rate.

A  coBclitional decree fixing a period for payment o f money found to be due on 
mortgage bonds entitling the laortg'.igor to redemption, tliougli not ciaiinabieas of 
right by the mortgagor, who ordinarily should bo ready at once with his money, 
is a proper and judicious order passed by an Appellate Court, where the Court of 
first instance determined the amount payable under the mortgage, but fwlod to 
fix any time in its decree for the payment of such amount.

The plaintiff in this suit sued, tendering payment o f Rs. 700, 
amount due on two bonds, one for Rs. 600, bearing no interest, and 
the other for Rs. 200, bearing interest at fifteen per cent, per annum, 
to redeem and recover possession of three pncca houses with land 
appurtenant thereto, mortgaged by Krishna Ram, the agent o f  the 
plaintiff’s ancestor, under a deed, dated Magh Badi, 11th Sambat 
1851, or 16th J anuary, 1795, to Mussammat Pema, to whom pos-

» Spccial appeal ¥o. 1076 of 1876, against a decree o f W. E. Benson, Esij., 
Officiating Judge of Benares, dated the 31st May, 1876, jnodifyiag a docrco of 
Syad Ahmad Khan, C. S. I., Subordiufitc Judge of Benares, dated ih® 31 si Auguat,
1876, deoreeing the pLvntiff.’s claim,


