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But we must admit the validity of the plea that the contract of 1876
mortgage is void under the provisions of s. 25 of the Contract Act.
We do not quite understand the Judge’s argument as to the benefit MA”;‘: Luas
sehich the appellant derived from the banking transaction. It does %‘L“\’;;’:
not appear that he had received any portion of the hundis when
discounted ; hut, assuming that he had done so, and admitting that
under the circumstances he was liuble on the hundis, neither the
antecedent benefit, nor the existing liability, nor the anticipated
advantage to which the Judge alludes, would constitute a considera~
+tion as defined in the Contract Act. To constitute a consideration
as defined in that Act there must be an act, abstinence, or promise
on the part of the promisee or some other person at the desire of the
promisor. On the facts found there was no such act, abstinence,
or promise, and therefore there was no consideration for the mort-
gage, and the contract is void. On this ground we must allow the
appeal, and reversing the decrees of the Courts below so far as they-
decree the claim, we must dismiss the suit with costs.
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Act {X of 1871, seh, i, 10.—~Pre-emption—Limitation— dctual Possession,”
 Held (Sruarr, C J., dissenting) that the purchaser of the equity of redemp-
tion of immoveable property, which is at the time of sale in the usufructuary pos-
seseion of the mortgagee, takes ¢ actual posscssion™ of the property, within
the meaning of that term inart. 10, sch. iiof ActIX of 1871, when the equity of
redemption is completely transferred to and vested in him,

Per Stgarr, C. J.~—~That such a purchaser does not take “ actual possession’

of the propecty until he takes visible and tangible posscssion tiereof or enjoys the
veuts and profits of the same, after redemption of mortgage.

This was a suit to enforce the plaintiff’s right of pre-emption
of a share in a certain zemindari village and for pessession of the
same. The right of pre- omptmn wag foun. hwl npon spn(,m coN-
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tract in the village administration-paper. The deed of sale which
the suit impeached was dated the 15th September, 1873, at which
date the property was in the possession of certain usufructuary
mortgagees. The deed recited that the vendees were entitled to
possession on the 81st May, 1874, by redemption of the mortgage.
The suit was instituted on the 5th October, 1874.

The lower appellate Court dismissed the suit as instituted after
the period of limitation preseribed therefor by art. 10, sch.ii of Act
IX of 1871, holding that that period began to run from the date of
the sale.

On special appeal by the plaintiff fo the High Court, the Court
{(Turner and Oldfield, JJ.) referred to the Full Bench the question
as to the time from which the period of limitation began to run.

The order of refercnce was accompanied with_ the following
vemarks ¢

By art, 10, sch. ii, Act 1X of 1871, the period begins to run
¢ when the purchaser takes actual possession under the sale songht
to be impeached.” The terms of the former Act were— the time at
which the purchaser shall have taken possession under the sale im-
peached.” The word “ actual ”” has thus been introduced in the
present Act, and there appears a doubt as to the object of this change,
whether in the cage before us the possession meant is possession by
enjoyment of the profits on expiry of the ferm of the mortgage, or
whether such possession as the nature of the property admits of is
all that is intended, dating in this case from the time of the sale.

Munshi Haruman Parshad, for the respondents, contended that
“actual possession’ meant visible and tangible possession, or enjoy-
ment of the rents and profits of the property, after redemption of
mortgage. The meaning of the term “possession” in the former
Limitation Act was doubtful, as isshownby conflicting rulings. For
instance, in Gordhunv. Heeva Singk (1) the Full Bench of this Court
held that it meant actual, that is, visible and tangible possession,
while in (laneshee Lall v. Loola Ram (2) it held that it meant such

(1) 8 DA, N-W. P, January to  followed in Mashook Ali Khan v. Im<
May, 1866, p. 18); this case followed  dad Al Khan, H. C. R., N.-W,P., 1869,
Gobird Pcrshad v. Bebee Fatima,2 W.  p. 9 isce also Beehun v, Yakoob Khan, 3,

R. 5. W. R, 225,
(2 ) IL C. R, N."’VV P, !868’ |2 a76§,
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possession as the nature of the property admits of. The word
“ actual” has been introduced into the present Limitation Act to
remove all doubt as to the meaning of the term “ possession.”

Pandit Ajudhia Nath (with him, the Senior Government Pleader,
Lala Juala Parshad), for the appellant, contended that, when a pur~
chaser acquired such possession of the property sold as the nature
of the property admitted of, he wasin “actual possession” of the
property.

Sruarr, C.J.—I am clearly of opinion that the possession
intended in art. 10, sch. ii, Act IX of 1871, is possession by
enjoyment of the profits on expiry of the term of the mortgage.
The time mentioned in the former Act was ¢ the time at which the
purchaser shall have taken possession under the sale impeached,”
and the meaning of this being doubtful, as various rulings of the
Calcutta Court and this Court show, the word “ actual” has heen
introduced into the present Act with the view no doubt of making
it plain what the real date was intended to be. Actual possession
in my opinion means personal and immediate enjoyment of the
profits ; and as in the present case the mortgages was in possession
at the time of the sale, the purchaser could not take actual posses-
sion till the mortgage-term had expired. And this is my answer
to the reference.

Prarson J.—The possession of a mortgagee is tantamount
to the possession of the mortgagor or his vendee, and does not
interfere with his equity of redemption. Nor can the latter be said
not to be in possession by enmjoyment of the profits when those
profits are applied to the liquidation of the mortgage-debt for
which the property purchased by him is liable. He may when
he has taken his vendor’s place be reasonably held to have obtained
actual possession under the sale, and from the date on which he
acquired it will van the limitation prescribed by art. 10, sch. ij,
ActIX of 1871. The introduction of the word ‘actual” in that
article seems to render the terms used more precise than those
used in the former Act, and to adopt the Full Bench ruling in
Ganeshee Lall v. Toola Ram (1) rather than to negative it, and
make any change in the law.

(1) H.C R,N-W, P, 1868, p. 876,
50 ‘
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TorNER, SpANKIE, and Orvrienp, JJ., concurred in the fol-
lowing opinion :

The provisions of the former law, Act X1V of 1859, declared
that in suits for pre-emption the period of limitation should be
computed from the time at which the purchaser shall have taken
possession under the sile impeached. On the construction of
the term possession this Court held in Ganeshee Lall v. Toola
Ram (1) that such possession was intended as the nature of
the thing sold admitted of, and that it did not necessarily mean
tangible or visible possession. Thus, where a property was in the
possession of the mortgagee and the rights of the mortgagor were
sold, it was held that possession was acquired under the sale as
soon as the right of redemption was completely transferred to the
purchaser, and that limitation must be computed from that period
and not from a subsequent date when the mortgage having been
discharged from the usufruct the purchaser was able to resume
possession. It was pointed out that at the time of the sale two
persons had rights in the property, the mortgagor and the mort-
gagee, and that the subject of the sale was the right of the mortgagor
ns it subsisted at the time of the sale. Seeing that the purchaser
had purchased the right to recover and enjoy the profits at an
indefinite period, for it could not be ascertained with certainty. at
what date the debt and interest wounld be discharged from the usu«
fruct, it was deemed inequitable to allow a pre-emptor to obtain
the property in 1867 freed from mortgage at the price paid by the

‘purchaser in 1860 for the estate encumbered with the mortgage.
As an analogous case it was suggested that, if land were leased for

a certain term at a nominal rent, and during the term the lessor
sold and conveyed the reversion to a purchaser, although the pur-
chase would not have conferred on the purchaser the right to any

immediate profit from the estate, the subject of the sale would have

been his and in his possession, for all intents and purposes, as

completely as before the sale it was in the possession of the
vendor.

The language of the present Limitation Act, IX of 1871, differs
somewhat from that of the former in declaring the date from which

1) K, C.R,N-W. P, 1868, p. 367,
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the period of limitation is to be computed in suits for pre-emption, 1576
In sch. ii, el 10, it is declared the period begins to ran when ~—————

the purchaser takes actual possession under the sale impeached, and J‘;ﬁ“ﬁ“
the question put to us is, whether therc has been any change in the o
AWAHIR

law, whether by actual possession we are to understand in all cases Swom.
visible and tangible possession or such possession as the nature of
the subject of the sale allows.

We have felt some difficulty in determining this question, for
it may be presumed the term actual was not introduced without a
purpose. But it will equally apply to subjects of sale which admit
of visible and tangible possession as well as to subjects of sale which
do not admit of such possession. The purchaser of an equity of
redemption or of a right of reversion is, it must be allowed, actually in
possession of what he has purchased, when the rights of the mortga-
gor or lessor have been completely transferred to and vested in him.
In the one case he and he only could maintain suit for any injury
to the reversion, in the other he and he alone could maintain suit
for damage done by the mortgagee to the property mortgaged in
contravention of the terms of the mortgage. We are pressed, too,
by the argument in Ganeshee Lall v. Thola Bam (1) that it would be
inequitable to allow a pre-emptor to lie by for a number of years to
seo whether the purchase was beneficial or otherwise, and to come
in and claim the benefit of the sale when the subject of the sale is
froed from the encumbrance existing at the time of the sale, or
where its market-value may have considerably increased. Of course
if the language of the law adwmitted but one construction we could
not allow this consideration to influence us, but where it is not in-
compatible with a construction that avoids hardship and injustice,
" we are at liberty to adopt that construction. It appears to us that
full offoct is given to the term actual possession if it be held that,
where the nature of the subject of the sale admits of visible and
tangible possession, limitation will run from the period when tangi-
ble possession is taken, but that when the natare of {Hix suhiact of
the sale does not admit of tangible possession, limitaticn rans fram
the date when the subject of sale is completely conveyed to and
vested in the purchaser, and he has acquired such possession as
before the sale was enjoyed by the seller. o

(1) H,GC.R., N-W. P,, 186§, p. 367,
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