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Mimshr Hanuman Mir shad and Mimslii Kashi Panhad^ for the is?6. 
appellant. --------—

The Senior Government Pleader (La!a Juala Parshud), for tlie MntiAMMAa 
respondent.

The judgment of the Court (after stating the facts of the case) 
was as follows:

In our opinion the Court has taken an erroneous view of the 
law. All that s. 260 declares is that “  any suit brought against 
the certified purchaser on the ground that the purchase was made 
on behalf of another person not the certified purchaser, though by 
agreement the name of the certified purchaser was used, shall be 
dismissed.”  The law will not, therefore, in strictness apply to this 
case, where it is the certified purchaser who is suing to enforce his 
alleged purchase, and where the objection is taken by the defendant 
who is in possession. The section should be construed literally and 
applied strictly. The Court will not apply s. 260 so as to assist the 
certified purchaser to enforce his claim against the party in pos­
session, by relieving him from the necessity of showing the justice 
of his claim or excluding inquiry as to its fraudulent character.
This view of the law is supported by the Privy Council rulings in 
Buhuns Koonwur v. Lalla Btihoree Lull (1), and in Loklm Naraiii 
Moy V. Kal^puddo Bandopadhya ( 2 ) .  We remand the case for 
trial under s. 364, Act V III of 1859, of the issue whether plaintiff 
or defendant was the real purchaser at auction of the property in 
suit.
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{M r. Justice Turner and Mr. Justice Spankie.)

MAHABIR PARS HAD'ANB a n o t h e r  ( P l a h s t i p f s )  v .  DEBI P I4L  a n o
OIHEKS ( D e ^'EKDANIS).*

Pre-mpiioii— Conditional Dceren,

Where a share in a cortiiin pal;Li Avas koU by the holder of the share to a 
stranger, and three persons, hnldinsr equal shares in the pntti, -vvors c(xnally eiitit]c4' 
under the T illa g e  a'lmiin.sfci'alion-pfipcr to t.he right o[ pro-om])tic)a of the share,

=*■ Sf)wi:il A))i)C;al, No. 270 ol: .jiiiindL a uocrcti o f the Judge o£ Gorakhpur,
diiLod tlie ‘i.jrd DcccMnhiir, 1S73, affirming a- clecree of the Mxiusif of rjeoriyii, daicd 
the SlhSepLouibcr, 1876.

(1) 10 B. L. li, 159; S C., IS W . MirsaKhyratAii-^. Mirza Syfoollq.h
H, 157. Khan, S \V. K J30 ; and Muthoora I^ath

(2) L. E., 2 Tnr). App. P. C. 154 } see Doss V. Eaiko^nul Dossee, 54 W . B.

1876- 
August 21,



held that such persons were each entitled to have the sale made to him to the extent1876
_____ . o f oue-tlilrd of tlic share,
M a k a b i u  The decree of the Hlgk Court in this suit specified a time witMu wMcIi each 
P a e s h a d  party to the suit should pay into court a proportion o f the inirchase-mouey,

DBBrbiAi declared that, if cither failed to pay such proportion withiu time, the other of
them making the further deposit within time should he entitled to the share o f  the 
defaulter (1).

This was a suit to enforoo a riglit of pre-emption. In a certain 
maiiza, in a patti of 5 annas 4 pies, tlio following persons each 
owned an 8-pie share, viz., Darsistman, Duliman, Debi Dial, and 
Mahabir Parshad. Debi Dial sold his share to Mnsafir and Jan, 
strangersj by a deed dated tho 15th September, 1874, in which the 
pTirchase-mon'ey was entered as Rs. 551. Under a condition in 
the T il la g e  adininisfcration-paper relating to pre-emption, Darsistman, 
Duliman, and llahabir Parshad wore equally entitled, as co-sharers, 
to the right of pre-emption. On the 22nd July, 1875, Duliman 
sued Debi Dial, Musafir, and Jan to enforce his right. The parties 
to this suit filed a compromise on the 34 fch Jiily, wherein it was agreed 
that Duliman should obtain possession of tho share on payment of 
Rs. 551 on or before th.6 13th November, 1875. On the 9th August, 
1875, Mahabir Parshad and Darsistman instituted the present suit 
against Debi Dial, Miisafir, Jan, and Duliman to enfoi’eo their right of 
pre-emption, alleging that the actual price'of tho property was Rs. 199. 
Tho Court of first instanco decided the two suits together, giving 
Duliman a decree for j)ossession of one moiety of the property on 
payment of Rs, 275-8-0 on or before the 13th November, 1875, and 
Mahabir Parshad and Darsistman a decree for possession of the 
other moiety on payment of Bs. 150 on or before the same date.

On appeal by Duliman the lower appellate Court gavo him a 
decree for possession of the whole 8-pio share on payment of 
Es. 275-8-0 within thirty days from the date of the decree. Tho 
appeal preferred by Mahabir Parshad and Darsistman was dismissed. 
On special appeal by them to the High Court it was contended 
that they wore entitled to a decree in proportion to thoir shares in 
the patti.

Munshi Ŝ /̂c/i Ram, for the appellants.

'Babu &ital Parshad and Babu Jo(/mdro Nath, for tho respon­
dents.

(1) See next case.
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The Court remanded the case to the lower appellate Court in is76
the following terms :  ------- ——

It having been found that the "plaintiffs and Duliman were all 
co-sharers, a right of pre-emption accrued to all of them, and equit- 
abij they will be entitled each to have the sale made to him to the 
extent of one-third of the property sold. We have not to decide 
whether such a right is to be divided in proportion to the extent 
of the shares or in proportion to the niimber of persona entitled to 
pre-emption (1), for in this case three persons assert their right to 
pre-emption and the shares to which the right is appurtenant are equal.
W e cannotj however, pass a final decree until the lower appellate 
Court has determined what was the price actually paid for the share.
This issue we remit under s. 354 for trial.

The lower appellate Court found that the price actually paid for 
the share was Rs. 300.

The case having been returned to the High Court, judgment 
was delivered as follows :

We accept the finding on the issue remitted, and the decree will 
be modified, accordingly. The appellants are entitled to pay into 
court within one month from this decree Es- 200 and obtain a two- 
thirds share  ̂ and Duliman will pay into court within the same period 
Es. 100 and obtain a one-third share ; and if either the appellants 
or Duliman fail to pay in the amounts within the month, the other 
of them making the further deposit within the time shall be entitled 
to the share of the defaulter.
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(5zV Eobert Stuart, Kt,, Chief Justice, and Mr, Justice Oldfield.)

HINGAN KHAN and others (DBOBEE-notDBEs]^. GANG-A PA E SB A D
A s n  oT incR s (,TuD('i''tL;xr-TiL;iJTOTia).*

Pre-emption—Cuniidonal Dcarce^^FiuuV’ Judgmcnl and Decrca—Execution o f
Decree,

Where the plaintiff iu a suit for pre-empfcion. was granted a decree subject to 
tlie payniuiit: o f tlui puroh-isc-inoiuiy v\'ithin a fisecl poriorl, atid failed to comply

* Miscdlimcous Ppcciinl Aprioal. No. 81 o f  1876, against an order of the Judge 
o f  Azfiiiigarh, diiLeil ilic. Ai\\ Soplo.mlicL-, 1S75, reversing an order of the Munsif 
o f iliihaniafliibiid, (Lited the liilii July, 1875.

(l)Wluu-c two pei’?oiis had, by vicin- t.hom—ifwir Khem Kurun v. Misr Seeia 
acjc, nu ecinul io p!'e-cu)p11on, the liaiiif IL C. 11.; N.-W. P., 1870, p. 267, 
property wa% cijual I j  bttv^ccn


