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*TAN M UHAM M AD (D em ndant) » . ILA H I BAKSIt (P laintie’pJ.*

Act V III of 1859, s. 260—Certified Purchaser.

, T he certified purchaser of certain property at a sale in execution o f decreo 
sued to establish his right to the property and for possession thereof.

Held that the defendant in tho suit was not proclmled h j  s. 2&0, A c t T i l l  of 
1S5&, £rotn resisting the suit on the ground that he was the actual purchaser of, the 
property*

This was a suit to establish the plaintiffs right to a moiety of 
sl house and gatden, and for possession, by partition, of the same, 
the plaintiff claiming as certified purchaser of the |jropei.'i:v'-_ al; ;i 
Bale in execution of decree. The defendant urged that ho was the 
®.ctual purchaser of the property, relying on a petition presented 
by the plaintiff to the Court executing the decree in which he had 
stated that the defendant was the actual purchaser and had paid the 
purchase-inoney, and that he had made the purchase on behalf of 
.1&0 defendant, to whom he prayed the sale-cortificate might bo 
granted. The Court executing tho decrce refused the application 
and granted tho certificate to the plaintifT, He further urged that 
the property belonged to him before the date of the sale and was not 
the'subject of the sale. Tho Court of first instance gave the plain
tiff a decree-. The lower appellate Coui’t found that tho property 
belonged to the judgmeat-debtor and was the subject of tlie salô , 
and held that the defendant was precluded by s. 260, Ai;t V.IH of 
185)9), from raising the plea that he was the actual purchaser.

On special appeal to the High Court by the defendant it was con
tended that s. 2'^0, Act V III of 1859, did not opply, and the qu.estion’ 
who was the actual purchaser should have been tried and determined 
by the lower appellate Court on tlio merits.

* Special Ar'i’o^il.'Nfo. ir^s of I875, frusna dccvce ol’ the Buhordiuate Judge o f  
! i : "  :ii il; ,5,.iy^ I87£jj afflruiiDg a decree o l the Muimffi of Nagioa, 

dated the loth Jauuary, 1876*
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Mimshr Hanuman Mir shad and Mimslii Kashi Panhad^ for the is?6. 
appellant. --------—

The Senior Government Pleader (La!a Juala Parshud), for tlie MntiAMMAa 
respondent.

The judgment of the Court (after stating the facts of the case) 
was as follows:

In our opinion the Court has taken an erroneous view of the 
law. All that s. 260 declares is that “  any suit brought against 
the certified purchaser on the ground that the purchase was made 
on behalf of another person not the certified purchaser, though by 
agreement the name of the certified purchaser was used, shall be 
dismissed.”  The law will not, therefore, in strictness apply to this 
case, where it is the certified purchaser who is suing to enforce his 
alleged purchase, and where the objection is taken by the defendant 
who is in possession. The section should be construed literally and 
applied strictly. The Court will not apply s. 260 so as to assist the 
certified purchaser to enforce his claim against the party in pos
session, by relieving him from the necessity of showing the justice 
of his claim or excluding inquiry as to its fraudulent character.
This view of the law is supported by the Privy Council rulings in 
Buhuns Koonwur v. Lalla Btihoree Lull (1), and in Loklm Naraiii 
Moy V. Kal^puddo Bandopadhya ( 2 ) .  We remand the case for 
trial under s. 364, Act V III of 1859, of the issue whether plaintiff 
or defendant was the real purchaser at auction of the property in 
suit.
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{M r. Justice Turner and Mr. Justice Spankie.)

MAHABIR PARS HAD'ANB a n o t h e r  ( P l a h s t i p f s )  v .  DEBI P I4L  a n o
OIHEKS ( D e ^'EKDANIS).*

Pre-mpiioii— Conditional Dceren,

Where a share in a cortiiin pal;Li Avas koU by the holder of the share to a 
stranger, and three persons, hnldinsr equal shares in the pntti, -vvors c(xnally eiitit]c4' 
under the T illa g e  a'lmiin.sfci'alion-pfipcr to t.he right o[ pro-om])tic)a of the share,

=*■ Sf)wi:il A))i)C;al, No. 270 ol: .jiiiindL a uocrcti o f the Judge o£ Gorakhpur,
diiLod tlie ‘i.jrd DcccMnhiir, 1S73, affirming a- clecree of the Mxiusif of rjeoriyii, daicd 
the SlhSepLouibcr, 1876.

(1) 10 B. L. li, 159; S C., IS W . MirsaKhyratAii-^. Mirza Syfoollq.h
H, 157. Khan, S \V. K J30 ; and Muthoora I^ath

(2) L. E., 2 Tnr). App. P. C. 154 } see Doss V. Eaiko^nul Dossee, 54 W . B.

1876- 
August 21,


