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1876, under that Act to the Iigh Court. Somea v. Ram Suha (1) and Monmohinee
— Dassee v. Khetter Gopaul Dey (2) followed.
In ToE MAT- Semble, that, in procecdings under Act XXVIL of 1860, a review of judg-
TER OV THE

. - o
pperTon op  OCnE 3 admissible (3).

Riﬁg‘;};ﬂf" Tars was an application to the District Court for a certificate
under Ack XXVII of 1860. It was made on the ground that the
applicants were the widows and sole heirs of the deceased. The
debts due to the estate of the deceased were stated in the appli-
cation to amount to Rs. 3,000. Notice was issued in accordance
with the provisions of s. 6 of the Act, but no claimants appeared.
The District Court granted the certificate, but required the appli-

cants to farnish security under the provisions of 8. 5 to the amount
of Rs. 3,000.

The applicants appealed to the High Court against the District
Court’s order requiring security, nrging that that order was unrea~
sonable and unjust, inasmuch as they had no separate property of
their own, and there were no debts due by the estate.

Mr. Leach, for the appellants.
The judgment of the Court was as follows :—~

We must follow the ruling of this Court in Soonea v. Ram Suha
(1), which is in accordance with a recent ruling of the Calcutta
High Court in Monmohinee Dassee v. Khetter Gopaul Dey (2). The
appeal then faily ; but if the facts are such as the petitioners assert,
we consider that the appellants - should apply to the Judge to
reconsider the order relating to security, and that the Judge might
well comply with their prayer and reduce the amount demanded.

1676 APPELLATE CIVIL.

August 82,
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(Sir Robert Stuart, Kt., Chief Justive, and Mr, Justice Oldfield.)
HASSAN ALY (DrreNpant) v, NAGA MAL (Prarvrirr).*
‘ Adoption—Hindu Law—Jain Low,
The question of the validity of an adoption, the parties between whom the ques-

* Qpreianl Appeal, No. 1085 of 1874, against a deerce of the Judge of Saharan-
pur, datid the 218 May, 1874, affieming o decree of She Munsit of Muazaffarnagar,
duiad the 23th Murch, 1674, .

(1) H. C, B, N.-W. P., 1870. p. 146, R., 1 Cule.,, 128 note; 8, C, 17T W. R.,

(2) L L.R, 1Cale, 127; 8, C, 24 566, L

W. R, 362 ; sec also Raj Mohince Chow- (8) See Petition of DPoona Kooer,

dhrain v, Dine Bundhoo Chowdhry, 1. L, L 1. R, 1 Cale, 101 ; but sce also Sivu
v, Chenamma, 5 Mad, II. C, R, 417.
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tion srose being Jaing, was decided im accordance with the law of that seet, and
pot in accordance with Hindu law. Sheo Singh Rai v. Dakho (1) followed.

Under Jain law the adoption of a sister’s son is valid.

This was a suit in which the plaintiff claimed o be maintained
in possession of a moiety of certain buildings, by partition, He
sued as the adopted son of one Chumna Bingh deceased. The
parties to the suit were Saraogis. The defendants pleaded that the
adoption of the plaintiff by Chunna Singh was invalid under Hindu
law, the plaintiff being the only son of his natural father and son of
Chunna Singh’s sister. Both the lower Courts found that, by the
custom of the sect to which the parties belonged, the adoption was
valid, and held that such custom was applicable and not Hindun las.

On special appeal by one of the defendants to the High Court it
was contended that the validity of the plaintiff’s adoption should be
decided under Hindu law.

The Senior Government Pleader (Lala Juala Parshed) and Mun~
shi Hanuman Parshad, for the appellant.

Pandit Bishambar Nath, for the respondent.

The judgment of the Court, so far as it related to the above
contention, was as follows :—

The plaintiff is the adopted son of one Chunna, and is at the same
time Chunna's sister’s son, and the material question raised in spe-
cial appeal is whether, under the Jain law (the parties being Sarao-
gis), an adoption of a sister’s son is valid. Evidence on the point
was given in the Court of first instance, and the lower appellate
Court gave the parties opportunity of producing further evidence,
which was produced, and which supports the view taken by both
the lower Courts, that such an adoption is valid under Jain law.
We find no reason to doubt the correctness of this decision, and find
that it is quite consistent with a ruling of this Court,—S%eo Singlk
Rai v. Dakho (1), where all the authorities bave been reviewed.
In that case it was held that, in questions arising between parties
of the Jain sect, the custom of the sect should be inquired into
and given effect to, although it may be at variance with Hindn
law, and it was further held that, among followers of the Jain sect,
a daughter’s son might be adopted. In the case hefore us the adop-
tion is of a sister’s son, but the principle involved in both cases is

(1) H,C. R, N.-W.P, 1874, p. 362.
49

289

1876.

Hassan Axr

v,
Naea Mir,



290

1876.

Hassany Anx

(4
Naga Maz.

- 1876
August 26.

A=

THE INDIAN LAW REPORTS. [VOL. L

the same, and, indeed, looking %o the grounds wpon which the
objection to such adoption is based under the Hindu law, it would
have more force in the case of the adoption of a daughter’s son
than of a gister’s son.

APPELLATE CIVIL.

(Sir Robert Stuart, K1, Chicf Justice, and Mr, Justice Oldficld.)
JAN MURHAMMAD (Derexpant) v, ILAHML BAKSH (Pratwrier)®
Act VIII of 1859, s, 260— Ceriified Purchaser, 4

. The certified purchaser of certain property at a sale in execution of decree
gued to establish his right to the property and for possession thercof.

Held that the defendant in the suit was not precluded by s. 260, Act VIII of
1859, from resisting the suif on the ground that he was the actual purchaser of the
property.

Tr18 was a suit to establish the plaintiff’s right to a moiety of

1 house and garden, and for possession, by partition, of the same,
the plaintiff claiming as certified purchaser of the wroperiy, ab «
sale in execution of decree. The defendant urged that he was the
actual purchaser of the property, relying on a petition presented
by the plaintiff to the Court executing the decree in which he had
stated that the defendant was the actual purchaser and had paid the
purchase-money, and that he had made the purchase on bebalf of
+the defendant, to whom he prayed the sale-cortificate might be
granted. The Court executing the decree refused the application
and granted the certificate to the plaintiff. e further urged that
the property belonged to him before the date of the sule and was not
the'subject of the sale. Tho Court of first instance gave the plain-
tiff a decree. The lower appellate Court found that the property
belongoed to the judgment-debtor and was the subject of the sule,
and held that the defendant was precluded by s. 260, Act ViI1 of
1859, from raising tho plea that he was the actual purchaser. ‘

On special appeal to the High Court by the defendant it was con- -
tended that s. 260, Act VIITof 1859, did not apply, and the question’
who was the actual purchaser should have been tried and determined
by the lower appellate Court on the merits.

* 8pecjal Avneel, No. 1198 of 1875, froma decree of the Subordinate Judge of
Muradabad, daced 1l st Judy, 1876, allinuing o decree of the Munsifk of Nogins,
dated the L6u January, 1875 ’



