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The Senior Government Pleader (Lala Juda Parshad) and 
Munslii Sukh Ram, for tlie respondent.

The judgment of the Court, so far as it related to the above 
contention, was as follows .

We are of opinion that the ohjection is a valid one and disposes 
of the plaintiff’s claim, A  Hindu widow succeeding to her hus
band’s estate as heir represents the estate fullv, and reversioners 
claiming to succeed after her are hound by decrees relating to her 
husband’s estate obtained against her without fraud or colhision,— 
Katama Natcliiar v. The Rajah of SJvivagunga (1) ; Ganga Jali 
V. Ra7U Sulcal (2) ; Bami Kuari v. Sunjhai'i Kuari (3) ; Buga 
Kunan v. Ramiigrah Duhay (4) ; ISolnn Chnnder Chiickerhutti/ y. 
Guru Persad Doss (5) ; Aniirtolcd Bose v. Bajoneehmt Mitter (6).

There is no reason to believe that the decree against Musammat 
Ananda was obtained by collusion or fraud, and we must therefore 
consider that it has finally disposed of the plaintiff’s claim. We 
allow the appeal and dismiss the suit with costs.
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A L I MUHAMMAD C b r s e s b a n t )  v .  T A J MUHAMMAD (P L A iN T iF jr).*

Muhammadan Law~Pre-emption—Act V I  o f  187}, s, 24,

The right o f in’e-emptiou being a riglit, weak in its nature, where such right is 
['claimed utvder Miihamuiadan law, it should not be enforced except ui>on strict cona- 

])]iniic;c: u’iib all llifi forinfililics Trhifth are prescribed by that law (7).

{itjl o l 1876, against a decree of the Judge of Allahabad, 
diii..o(l. (i;e 3:li Apn!, 1870, rorersing a decree o f the Muosif, dated the 8th Sep- 
tuiubcr, ISTf).

(1) !) Moore's Tiid. App. fiO*.
(2) S. A,, No. 355 of 1875, decided 

the 26th August, 1875.
(3) H. A., No. IS of 1875j decided 

the i 9th August, 1875.
(4) R. A., No. 72 of 1875, decided 

the 21st April, 1876.
(5) B. L. R., Sup. Vol. 1008 ; S. C.,

'9 W . R. 505.
(6) 15 B. L. E. 10.
(7) See the following ernes,—Kareem-

ooddeen MncJzvod'kcn KJian. II. 0 . B., 
F.-W , P., ISfifj, p. ii^4: (rhohufi lioos- 
sein V. Ahd'i<il. Kinlir, JI. iJ., N.-W- P., 

1873, p. 11 ; Blui'CiiKCfi Halt. r. Lokhoo 
Singh, \Y. 18G4, p. 01} Mosseinee

1816 
August 22.

Klianum y. Lallm, W . R., 1864, p. 117; 
hsur Chnnder Shctha y. Mirza Nisar 
Ilossein, W . R „ 1884, p 351 ; M om  
Sin(/h V. Mosrad 5 W . B, 203;
JRusecooddccii. v. ZeeniU Bibee, 8 W.
463 ; Jhotee SiMjh v. Komul Roy, 10 W ., 
H., 119; ẑ ni'ljhase Singh v. Luchime 
Naraiv, IJ W. It, 307 ; Fro/ias Singh 
V. Jotjcswar Singh, '2 li. L. li., A. C. 12; 
Jadn Sing/i v. Rajkumar, 4 B. L, -R,, 
A . C. 171 ; S. a ,  13 W. R. 177; Cham- 
TQo Pasbaii v l^uldwan Roy, 16 ,W. R, 
3 ; N’iiheâ .lJukiih t. Kaloo Luihk^r, ^̂ 2 
W. K., 4; JSlahee Buksh v, Bibee Mohan,y 
25 W. 9.
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Under Jfuhammadati law the “  talab-i-maw&sabat,”  or immediate claim to the 
right of pre-emption, should be made as soon as the fact o f the sale is known,to 
the clainiant, otherwise the right is lost, and it was conseituently held that the 
plaintii?, haring- failed to make the talab-i-mawdsabut”  uatil twelre hours after the 
fact o f the sate became known to him, had lost Ms right o f pre-etnption (a).

This was a suit for pre-empision founded on Muhammadan law, 
the parties to the suit being Muhammadans. The facts of the case 
are sufSciently stated for the purposes of this report in the jwdg- 
ment of the High Court.

Maulvi Obeidulrahman and Maulvi Mehdi Hassan, for the 
appellant.

Pandit Ajudhia Nath and Munshi Ram Parshad, for the res
pondent.

The judgment o f the Court was as follows :—
The “  talui-i-mawdmbat”  or immediate demand  ̂should be made 

when a person entitled to pre-emption has heard of a sale, on tha 
instant, whether there is any one by him or not, and when he 
remains silent without claiming the right it is lost,—Baillie’s 
Digest of Sluharomadan Law, Bk. vii, ch. iii. The “  talab-i-isJiMd," 
or demand with invocation of witnesses, is a calling on witnesses to 
attest the immediate demand and must take place in the presence 
of the purchaser or seller or of the premises which are the subject 
o f sale,—Baillie’s Digest of Muhammadan Law, Bk. vii, ch. iii.

The Munsif dismissed the claim because it was obvious from 
the examination of the plaintiff that he did not, on hearing of the 
sale, immediately, on the instant, claim his right of pre-emption. 
He heard of the sale in the morning but did not assert his right

(2) In Karimobddeen y. Moehood- 
deen Khan, H. C. K., N.-W. P., 1866, 
p  li‘4, it %yas lield that the performance 
o f  the “  talab-i-muwdsabat ”  before the 
registrar, ou the registration of the 
sale-deed, was not a sufficient compli
ance with Muhammadan law. In Sam 
Charan v. Narbhir Mahturi, 4 B. li. R.,
A . C. 216, S. C., 13 W . B. 259.it was held, 
where the pre-emptor, on hearing of 
the sale, went to the property in dispute 
and performed that formality, that the 
delay was fatal. Where the pre-emptor 
went into his house to get the money 
before performing that formality, it was 
held that he had not complied with the 
law,—Mona Siiigh v. Mosrad Singh,

5 W. R. 203. Where the pre-emptor 
was sitting when he heard of the sale, 
and stood up and performed the form
ality, it was held that there was no de
lay sufficient to work a forfeiture of his 
right,—yl/a/taraj Singh y. Buchooh Lull, 
W. R ,  1864, p. M94, approved of in 
Itam Charan v. Narbhir Alahton, supra. 
In Amjad Hussnn v. Kharag Sen Sahu, 4
B. h. K,, A . C., 203, S. C,, 13 W. R. 299, 
it was held that the mere fact o f the pre- 
emptor taking a short time before- the 
performance for ascertainiug whether 
the information conveyed to him was 
correct or not, did not invalidate hia 
right, and that the law allows a short 
time for reflection.
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mitil 7-30 or 8 in tlie evening. The plaintiff appealed and con 
tended ibai the delay in making affii’mation of Ms demand did not 
destroy Ms right of pre-emption. Tlie Judge, cifciiig a decision of 

tlie Calcutta Higli Courfe noted in the mar- 
^^^ed upon a decision of the Siid- 

der Dewanny Adawliit in 1867, Iield that 
the delay in this case was not such that it interfered with the plain- 
tift’s right of pre-emption. He therefore remanded the case ander 
s. S51 for re-trial on the merits.

It is contended here by the special appellant that the delay 
was fatal. Moreover, the plaintiff had opportunities of asserting 
iiis right on the premises and before some lahourei's at work on 
the roof, and he neglected to do so, and so lost his right.

■ It is to be observed that the Miinsif laid down as an issue 
whether or not tlio plaintiff had fulfilled the conditions o f  imme
diate demand, and demand with invocation of witnesses, and his 
Judgment 3Vould seem to imply that he did not fulfil the con
dition of immediate demand, as he heard of the sale in the nioniing 
and did not assert his right until 7-30 or 8 p .m. in. the evening. 
On the other hand, the Judge seems to have lost sight of this finding, 
and to have addressed himself solely to the plea that the affirma
tion of purchase (before witnesses) in the evening was not such a 
delay ?is fco vitiate the right of pre-emption. This clearly appears 
from his citing a Judgment in which the question was whether the • 
demand by invocation of witnesses had been made too late.

In. special appeal the contention appears to be that neither of 
the conditions of immediate demand, or demand with invocation of 
witnes«fts, has been made. At the same time the third plea seems 
to coal’asu both conditions, f@r it is not necessary that the imme
diate demand should be made on the premises, though it ought to 
iiave been made before the labourors. As the Munsif only 
received tlio evidence of one person, who was tbe plaintiff himself, 
for it does not appear that any evidence was offered by the defend
ant, and as the two judgments seem to relate to different demands, 
we think that wo onglit to consider what it was that .the plaintiff 
really said? aad‘what was the effect of hi&- admi-ssions.

(1).6  W . R. 173. ,
u
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The plaintiff at tlie outset of Ms examination stated that lie 
heard of the sale for the first time on the 16th June in the eveningO
at 5 P.M., when he returned from Court, and saw several men 
repairing the house in dispute. He asked tliem on whose part 
they were making repairs, and they said on the part of AH Mnham- 
mad. “ I sent my brother,”  the plaintrff continued, '̂̂ in search of 
All Muhammad to his house, hut he was not found i at 7-30 or 8 
o’clock Ali Muhammad came to my house.”  But in the after part 
of his deposition the plaintiff very distinctly stated that he heard 
at 7-30 A. M. from the labourers that “ they were repairing the 
house on the part of Ali Muhammad, who had purchased the 
house ; after hearing this, I did not say a single word more to the 
labourers, but I at once sent my brother to Ali Muhammad to 
call him. I went to Court  ̂  ̂ I told my brother only
this much, go and call Ali Muhammad, I did not tell him anything 
more. I  made mention aboub pre- emption for the firsi time at 
7-30 in the evening when Ali Muhammad came.”

This evidence justifies the decision at which the Munsif arrived, 
inasrnucli as it shows that the plaintiff did not make the immediate 
demand on the instant when ho first heard of the sale. He should 
have done so before the labourers. He said that two minutes after 
leaving the labourers he sent his brother to call Ali Muhammad, but 
ho admits that he did not even before his brother claim the right. 
Although the plaintiff’s intention doubtless was to make the demand 
to Ali Muhammad had he been found and had come to him in the 
morning, still the delay in making the immediate demand is such 
that cannot be remedied. The meaning of the word mawdsaka’  ̂
is literally jumping up (1), and though it has been said that the 
demand may be made at any time during the meeting at which th© 
information has been received, still even if this were so, in this case 
it is clear that no demand was made until 12 hours after the plaintiff' 
become aware of the sale, and then it was made at the same time 
with the demand with invocation of witnesses.

W e are not called upon to say whether the Judge has rightly 
ruled I if ho has so ruled) that the delay in making the demand witĥ  
invocation of -witnesses was not too late. The,making <?f thk 

( ! )  Baillie’s Digest, Bk. vii, cb. i i i
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demand is measured by the ability to do so, and tlae Judge considers 
apparently tliat it -svas made with the least practicable delay. 
But if the Judge is to be understood as applying this test to the 
immediate demand, then we think that he is wrong, and that delay 
in making the immediate demand is fatal, because it must be made 
at once when the fact of the sale becomes known.

The Full Bench decision of this Court cited marginally ruled 
Chundo V. Hakeem Alim- that, nnder S. 24, Act "V̂ I of 1871, Mnhani- 

ooddeen (1). madan law is not strictly applicable in suits
for pre-emption between Muhammadans not based on local custom 
or contract, bnt it is equitable in such cases to apply that law. So 
in cases relating to gifts it was held in another Fuli Bench decision (2) 
that it was equitable as between Muhammadans to apply Act V I 
of 1871 to such, questions. The riglit of pre-emption is not a, strong 
right, and it appears to ns that any one claiming it should be held 
bound by tlie conditions of the Muhammadan law, and sliould 
promptly assert his right of pre-emption by the immediate demand. 
It is not surely the duty of the Courts to enlarge the conditions under 
whicli so inconvenient and sometimes oppressive a right can be 
asserted. Following the principle laid down in the Full Bench decisions 
of this Court already referred to, we think that the judgment of the 
lower appellate Court is wrong, and that of the first Court should 
be restored. We, therefore, decree the appeal and reverse the 
judgment of the lower appellate Court, and restore that of the first 
Court with costs.

1876.
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APPELLATE CIYIL.

(Mr. Justice Turner and Mr, Justice Spankie.)
In the MA.TXBa OB’ THIS PBTIXrON OF RTJKMIST AWD another.*'

Act XXVII of 1860, ss. 5, -̂-Certificate for Collection of Dehls-Secvritij-̂ Aĵ eal,
No appeal irapngninp; the order of a Disfcricfc Court requiring security ffom 

the person to whom has granted a certificate, under Act XXVII of 1860, lies

* MiRcellaneoHS Regular Appeal, N o .42 o f 1876, from,an order o f tlie.Ju^e 
o f Cawnporc, dated i,lie 19th Way, 1876.

O') II  C. R , N.-W. P., 1874, p. 28. (2) Shumshoolnissa T. Zohrci Bcehee,
 ̂  ̂ ' il. 0 . Ji., N.-W. P., I87*j p. a.
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