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who come under the denomination of members of the co-parcenary. 
But the plaintiff can, however, only obtain a declaration that the 
defendant has no right of pre-emption as against him, and that the 
sale to the defendant is invalid, but he cannot obtain possession until 
the sale has been confirined in his favour and made absolute. He 
has taken no steps to effect this by moving the Court which ordered 
the sale to confirm it in his favour, which is the proper remedy open 
to him. I  would modify the decree of the lower appellate Court 
by declaring that the defendant has no right of pre-emption as 
against plaintiff, and that the sale to the defendant is invalid.
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(Sir JRohert Stuart, Kt., Chief Justice, and Mr. Justice Turner).

DAESHA^I SINGH anb otasRS (DB^̂ BNDAHT9) v. H A H W A N TA  (P la ist-
TlffjP).*

Act V II I  o f  1ST I (Registration A ct), s. 17  ̂ cl. Registration—-Mortgage.

A  iDond whicli charged immoreable property with tlae payment on a day 
specified tlierein of Rg. S9, the priacipal amount, and R s. 6, interest thereon, should 
have been registered under the provisions of cL (2 ), s. 17, A c t  Y I I I  o f 1871 (I)*

The plaintiff in this suit claimed to recover the amount o f a 
bond dated the 21st March, 1871, from the defendants personally 
and by the sale of their property situated in mauza Grutla, which he 
alleged was charged in the bond with the payment of the amount. 
The defendants, described in the bond, which was unregistered, as 
residents of mauza Grutla, bound themselves to pay the plaintiff 
described as a resident of the same mauza, on the 5th June, 1871, 
the sum of Es. 99, together with interest thereon at 2 per cent, 
per mensem, and with such payment they charged their house 
and landed property.^  ̂ The suit was instituted on the 15th 
September, 1875.

The Court of first instance held that the plaintiff’s claim against 
the defendants personally was barred by limitation, and that his 
claim against their property situated in mauza Gutia was not

* Special Appeal, No, 674 of 1876, from  a decree of the Judge o f A g ra , dated 
the 18th March, 1876, reversing a decree of the M unsif, dated the 27th November.
1875. *

(1 )  So held in  Bhmndeo Narain to the corresponding proyisionS of S. J 7* 
Singh Y . Nund Loll Singh, H. C, B ., Act ICX of 1866.
N.-W. F., 1874 ; p. 257, with reference



V^L. I.] ALLAHABAD SERIES. 275

maintainablOj as tlie bond created no charge ttereon. The lower 
appellate Court held that the bond created a charge on that property, 
referring to Martin y . Pursram (1).

On special appeal by the defendants to the High Court it was 
contended that the bond created no charge upon immoveable pro- 
perty, the case cited by the lower appellate Court being inapplica-- 
blej and that the claim against them personally was barred by limi­
tation.

The Senior Government Pleader (Lala Juala Parsliad) and Mun- 
shi Kashi Parshad, for the appellants.

The Junior Government Pleader (Babu Dwarlca Nath Ba- 
nmji), for the respondent.

.The following judgment was delivered by the Court: —
Assuming that the instrument creates a charge on immoveable 

property^ which may be doubted (2), it purports to create an interest 
over Es. 100 in value, for it secured the repayment of jfts. 99 plus 
Bs. 6, the interest for three months. This was the least sum that 
could have been recovered under the instrument. The instrument 
not having been registered we cannot act upon it. S'or can we de-‘ 
cree the debt apart from the lien, for the agreement should hav€i 
been but was not registered, and more than four years had elapsed 
prior to suit from the date on which the agreement to repay the 
money was broken. This claim was therefore barred by limitation. 
The appeal is decreed, and, the decree of the lower appellate Court 
being reversed  ̂the decree of the Court of first instance is restored 
with costs.

APPELLATE CIVIL.

(Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner),

DEOJIT (P&AT\“iiF r) ?!. PITAU RAE axd others (D efbs'Djnts). ’̂

Mortgage -~Un(;(‘r!aiii Agreement— or Defective Document—Act I X o f  
1872 {Contract Act), s. 29— Act I  o f  1S72 {Evidence Jet), •*. 93.

Scmhk, Hint -n-liorc cortnin person.?, desonbiDg themselves as I'esiclents o f  J, 
givo ft, bond for tlu; pnymoiil. o f niotiey in which,as collateral security, they charge

fificf.inl Apppril, No. G75 o£ 1876, against a decree of the Judge qt Agm, 
dated Iho 2Si.!i Miiriih, 1876, affirming a decree o f the Mansxf o f Jalesar, dated ibe 
4th Junuary, 1676.

{1)11. C. R,, N.-W. P,, 1867, p 124 (2) See nest case.
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