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tion enters into an agreement for tlie pnrpose of compromising a is?6 
claim hond fide made to wHcli he believes himself to be liable  ̂ and 
with the nature and extent of which he is fully acquainted, the com
promise of such a claim is a sufficient consideration for the agree- 
ment, andtho agreement is valid. This principle has been recog
nised in the Indian law in the provisions of the Procedure Code, 
which enable the parties to a suit to go before the Court and obtain 
a decree in the terms of a compromise. Furthermore, that the 
parties to a suit may before a decision is passed in the Court of 
first instance agree to abide by the decision of that Court and foi*e- 
go their right of appeal is shown by the decision of the Privy Coun
cil in Munshi Amir Ali v. Maharani Inderjit Koer (1). That case 
was, it is true, decided before the Indian Contract Act was passed, 
but if, as we are of opinion, the provisions on which tb& appellant 
relies only declare what was before a recognised rule of law, it is 
an authority in favour of the conclusion at which we have arrived, 
that those provisions are not applicable to the circumstances of the 
present case. By the agreement not to appeal, for which the indul
gence granted by the respondents was a good consideration, the 
appellant did not restrict himself absolutely from enforcing a right 
under or in respect of any contract. He forewent his right to ques
tion in appeal the decision which had been passed by an ordinary 
tribunal. Such an agreement is in our judgment prohibited neither 
l)v the lungnage nor the spirit of the Contract Act, and an appellate 
Court is bound by the rules of justice, equity, and good conscience 
to give effect to it and to refuse to allow the party bound by it to 
proceed with an appeal.
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W here, in a suit against a Municipal Commifctoc, the Magistrate of the District; 
was impleaded as representing the Local Goyernment, t h e . Court refaised to
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allow the plea that the Local GoYernment had not been made a party to the 
STiit in accordance with, the proTisions of s. 2?, A c t X V  of 1873.

The notice previous to suing a Municipal Committee for a thing done hy them 
under that A ct reqiuired by s. 43 of the A ct is only necessary -where compensation 
is claimed for the thing done.

The plea that no notice was given as req.tiired b y  s, 43 cannot be taken for the 
first time in special appeal.

Quare.— W hether a plea that the Local Government had not been made a 

party to a suit against a Municipal Committee in accordance with s. 28 can be taken 
for the first time in special appeal.

O n e  Dhokal Singh complained to the Magistrate tliat tlie 
plaintiff was encroaoliing on a certain public highway in the Muni
cipality of Moradabad. The Municipal Committee took the matter 
up, and in the carrying out of a resolution by them the line of 

the highway was marked out so as to admit of the passage 
of carts. The plaintiff instituted the present suit against Dhokal 
Singh and against the Magistrate of the District as president of the 
Municipal Committee and as representing the Local Government^ 
in  -which he claimed to be maintained in possession of the piece of 
land which he alleged would be cut off his property if the highway 
were carried along the line marked out. The Court of first instance 
.dismissed the suit, holding that the plaintiff had failed to prove 
his title to the land. The lower appellate Court, holding that 
the land was the plaintiff’s property, gave him a decree.

On special appeal to the High Court by the Magistrate as pre
sident of the Municipal Committee, it was urged that the suit should 
be dismissed as the Local G-overnment had not been made a party 
thereto in accordance with the provisions of s. 28, Act X Y  of 
1873, and that the suit was not maintainable because notice of 
action was not given in accordance with s. 43 of that Act.

The Senior Government Pleader (Lala Juala Farshad), for iho 
appellant.

Pandit BisJmmhar Nath and Mir Zahur Hussain, for the 
respondent.

The judgment of the Court, so far as it is material to the above 
contention, was as follows :—■

A  plea was, however, urged which is not entered in fte memo
randum of grounds of appeal that the suit ought to be dismissed on
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the ground that the Local Government had not; been made a party 
in accordance with the proyisions of s. 28, Act X V  o f 1873. 
Inasmuch as in a former case (1) this objection had heen allowed in 
special appeal and the suit remanded to the Court of first instance 
for retrial after adding the Local Gfovernment as defendant, we 
permitted the plea to be argued although it was not entered in the 
memorandum. In the present instance it appears to us that the 
plea should not be allowed. It is the practice to implead the 
Collector as representing the Local Government. The Collector 
and the Magistrate are one and the same person, and in this suit 
the Magistrate was impleaded not only as president of the Munici
pal Committee but as representing the Local Government.

At the most it appears to us in this case there was a misdes
cription of the officer representing Government, a misdescription 
which that officer might have applied to have corrected. Conse
quently, assuming that it would be a valid plea in special appeal 
that the Government must necessarily have been impleaded, and on 
this point we must not be taken to express an opinion, we hold 
that the plea cannot arise in this suit because the Government was 
impleaded.

The question which next: calls for decision is whether or not the 
suit should be dismissed because notice of action was not given in 
pursuance of s. 43 of the Act. This plea was not, it appears, 
raised in either of the Courts below, and it is not a plea affecting 
the decision on the merits. It therefore can hardly be held to be a 
good plea in special appeal. We may, however, observe that a plea' 
based on similar provisions in a former Act was considered by the 
Court in an unreported case. It was then pointed out that, on the 
construction of analogous provisions in English Statutes, it had 
been held that notice of action is only necessary where the suit is 
brought for a tort or a quasi torf.—Addison oti Torts (2)—and that 
in Poorno Chunder Roy v. Balfour (3) Mr. Justice Phear expressed 
his opinion ihat similar provisions in Act III of 1864 (B. C.) ‘'were 
directed solely to the cases of suits brought against Commissioners 
for damages consequential on the act done by them;”  and seeing
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(1) Unreported.
(2) 4tli ed., 764.
(3) 9 w. B, 685; see also Pricc

V. Khilal Chmdta Ghose, 5 B, L, E., 
A pp. 60.
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tliat the suit tliG ii before the Court was not brouglit for dama,ges, 
the Court held that the provisions of s. 31, Act V I of 1868, respect
ing notice of action were inapplicable to it. W e agree with that 
ruling. The object of requiring such notice appears to be to enable 
the Committee or those acting under them to tendei- compensation 
and so prevent the necessity for a suit. In the suit now before the 
Court no damages are claimed. For the reasons we have stated 
we disallow the plea.

1878
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(SiV Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield').

FARZAND A L l (Dhfkndast)  v . ALIMULLA.H (Plainrips').*
A ct X X I I l  o f  1861, s. 14— Pre-emption— Pattidari JSstate—Co-sharer—̂ Stranger 

—Auction-pur chaser,

A  sliare-liolder in one patti of a pattidari estate is not a “  stranger ”  witli 
reference to a share-tiolder in anotlierpatti o f the estate, witMn the meaning o f  
that term in s. 14, A ct X X III  of 1861.

The anctlon-pnrohaser at a sale in execution of a decree of a share in a patti- 
dari estate seefcingto establish his right as against a person whose claim to the 
right o f  pre-emption under the provisions of s. 14, Act X X III  of 1861, has been 
allowed and in whose faTonr the sale has been conflrmed, cannot maintain a suit 
for possession o f the share, but should sue for a declaration that tho persoa 
claiming the right of pre-emption has no such right and to set aside the sale (1).

T h is  was a suit for a declaration of the plaintiff’s right to, and 
• to obtain possession of, a certain share in a pattidari estate. The 
share had been knocked down at a sale in execution of decree to tho 
plaintiff, who was a co-sharer in the estate, but not a co-sharer in 
the patti in which the share in suit was situated. The defendant, 
who was a co-sharer in that patti, had claimed to take the share sold, 
under the provisions of s. 14, Act X X III  of 1861. The officer 
conducting the sale had allowed the defendant’s claim, and the Court 
executing the decree had confirmed the sale in his favour.

* Ppprinl Appp!?!. No. 318 of 1876, from a decree o f the Judge of Ghazipur, 
i ti'.i-a -M J.iim iiA, 1876, reversing a decree of the Munsiffl, dated the 16th 

September, 1876.

• (1) See Tasuduk A lir . Muksud Ali, 
H . C. E ., N .-W . P., 1874, p. 272 ; Da- 
hee Fershad r. Bisheshur Fershad Singhf

H. 0 . R., N.-W. P ,  1874, p. 289 I and 
Skib Saliai v. lliiha liam, H. C. li.» 
N .-W . r ., 1875,p. 07.


