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APPELLATE CIVIL.

( M u  Justice Turner and M r. Justice Spankie) ,

EAM GHOLAM and oth ers  CDbitbndants) v . SHEO TAHAL ah » o ih e ss
(PiAIHWS'FS).’^

Decree —Judffmen t-->Apped.

T h e  p l a i n t i f i a  i a  t M s  s i i i t  c l a i m e d ,  a s  t l i e  l i e i x s  o f  G ,  p o s s e s s i o n  f r o m  t h e  

d e f e n d a n t s  o f  c e r t a i n  l a n d s  w M c l i  G  l i a d  m o r t g a g f e d  t o  t h e  d e f e n d a n t ,  a l l e g i n g  

t h a t  t h e  m o r t g a g e - d e b t  h a d  b e e n  s a t i s f i e d  f r o m  t h e  u s u f i ' u c t .  T h e  d e f e n d a n t s  d e »  

H ied t h e  t i t l e  o f  t h e  p l a i n t i f f s  t o  r e d e e m ,  a s s e r t i n g  a l s o  t h a t  t h e  m o r t g a g e - d e b t  

h a d  n o t  b e e n  s a t i s f l e d .  T h e  C o u r t  o f  f i r s t  i n s t a n c e  h e l d  t h a t  t h e  p l a i n  t i l E s  w e r e  

e n t i t l e d  t o  r e d e e m ,  b u t  d i s m i s s e d  t h e  s u i t  o n  t h e  g r o u n d  t h a t  t h e  m o r t g a g e - d e b t  

h a d  n o t  b e e n  s a t i s f i e d .

f f e l d ,  t h a t  t h e  d e f e n d a n t s  w e t e  e n t i t l e d  t o  a p p e a l ,  t h e  c a s e  o f  P a n  K b o e r  r .  

B l m g w u n t  K o o e r  ( 1 )  n o t  b e i n g  a p p l i c a b l e  t o  t h i s  c a s e .

The plaintiffs in tHs suit claimed, as the heirs of Grxmnn Buhay, 
to recorer possession from tlie defendants of certain lands wiiicli 
Gunnn Diibay liad mortgaged to their ancestor in 1835 for Ss. 25̂  
alleging that the mortgage-debt had been satisfied from the nsn«» 
frnct* They also claimed mesne profits.

The defendants denied that the plaintiffs were the heirs of 
(xniinii Dnbay, asserting that they themselves were bis heirs, and 
that they held possession of the lands in suit as such, having origi
nally held possession of them nnder themortgage. They also denied 
that the mortgage-debt had been satisfied from the usufruct.

The Court of first instance found that the plaintiffs were the 
heirs of Gunnn Dubay, bnt dismissed the suit on the gronnd that 
the mortgage-debt had not been satisfied. Its decree was in these 
terms:—“  It is ordered that the plaintiffs’ claim be dismissed in its 
present form.”

The defendants appealed impugning the decision o f the Court 
of first instance that the plaintiffs were the heirs of Gunnn Dubay. 
The lower appellate Court dismissed the appeal on the ground that

*  S p e ™ « i  A n t o n i .  W o  R 5 4  o f  a g a i n s t  a  d e c r e e  o f  t h e  J u d ^ e  o f  G-hazi- 
p n r ,  d a t e d  ■: r  i  - ■■ - i  ' ^ . ,  ] 8 7 6 ,  a f f i r m i n g  a  d e c r e e  o f  t h e  A d d i t i o n a l  S u b o r d i 

n a t e  J u d g e ,  d a t e d  t h e  8 t h  A p i i l ,  1 8 7 1 5 .

(1) H. 0. E„ N.-W. E , 1874, p. 19.



it was an appeal against the decision of the Court of iii’st instance ui&
and not .the decree, referring to Pan Kooev v. Bhugwunt Kooer (1). *----------
On special appeal by the defendant to the High Court it was con-
tended that the lower appellate Court had misapplied that case. Tahai,.

Mir AMdar Hussain, for the appellants.
The Senior Government Pleader (Lala Juala Par shad), for the 

respondents.

The judgment of the Court was as follows :—
We are of opinion that the ruling of the Full Bench does not 

apply in this case. The appellant is dissatisfied with the decree of 
the Court of first instance. He contends that the respondents have  ̂
under no circumstances, a right to redeem, and that their suit should 
hare been dismissed absolutely and not in such a manner that 
they are at liberty to come into Court again. W e admit the force 
of the objection, and decreeing the appeal, remand the case to the 
lower appellate Court for decision on the merits.
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BEFORE A FULL BENCH.

(Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Turner, M r. Justice Spankie, and 
Mr, Justice Oldfield.)

AN AN T DAS (Deb’jendast) v. ASHBUEiiTBR and Co. (P la in txfi's ,)*

A ct JK  of 1 8 7 2  (Contract Act), s. 28—Agreement not to Appeal’«»Void Agreement.

W h e r e ,  i n  c o n s i d e r a t i o u  oi 4  g i v i n g  B  t i m e  t o  s a t i s f y  a  d e c r e e  a g a i n s t  M m  l i e l d  

b y  A, B  a g r e e d  n o t  t o  a p p e a l  a g a i n s t  t h e  d e c r e e  a n d  d i d  a p p e a l ,  held t h a t  t h e  a g r e e 

m e n t  w a s  n o t  p r o h i b i t e d  b y  s .  2 8  o f  A c t  I X  q f  1 8 7 2 ,  a n d  t h a t  t h e  a p p e l l a t e  G o v x t  

w a ?  h o u n d  h y  t h e  r u l e s  o f  j u s t i c e ,  e q . u i t y ,  a n d  g o o d  c o n s c i e n c e  t o  g i r e  e f f e c t  t o  i t  

a n d  t o  r e f u s e  t o  a l l o w  B  t o  p r o c e e d  w i t h  t h e  a p p e a l  w h i c h  h e  h a d  i n s t i t u t e d  i n  

e o a k & T e n t i o n  o i  i i t .

Ashburner and Co., the respondents in this appeal, had obtained 
a decree against Anant Das, the appellant. On the 24th July, 1875, 
while cortain proceedings in execution of that decree were pending, 
Anant Das entered into an agreement with Ashburner and Co. by 
which lie bound himself not to appeal from the decree if they would 
give him until the 20th September, 1875, to satisfy it. The agree-

*  R e g u l a r  A p p e a l ,  N o .  1 0 9  o f  1 8 7 5 ,  a g a i n s t  a  d e c r e e  o f  t h e  S u b o r d i n a t e  J u d g e  

o f  G o r a k h p u r ,  d a t e d  t h e  l O t h  J u l y ,  1 8 7 6 .

( I )  H .  C .  H . ,  N . - W .  P . ,  \ m ,  p .  1 9 .
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1 8 7 6  

J u l y  2 7 .


