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APPELLATE CIVIL.

( Mr. JiisticG Turner and Mr̂  Justice Spankie) .

JAG AN NATH  (Dbe’Endant) v. LALM AN  (P la in t if f ) .*

Act VIII 0/ 18B9, s. Appeal when Instituted—Mevmandum of Appeal—
Limitation.

Where, tinder the proviaious o f  s. 836, A ct VIII of 1869, a memorandum 
ot appeal is returned for the purpose o f  being corrected, the appellate Court 
should specify a time for such correction.

Where an appellant presented an appeal within the period of iimitation 
preseiihed therefor, and the appellate Court returned the memorandum o f 
appeal for correction without specifying a time for such correction, the appeal 
agaia presented some days after the period o f limitation was presented within time, 
the date of its presentation heing the date it was first presented.

The period for presenting an appeal in tMs suit against tlie 
decree of the Court of first instance expired on the 18th December, 
1875. The defendant presented an appeal on the 16th December. 
The lower appellate Court returned the memorandum of appeal for 
the purpose of being corrected without specifying any time within 
which the appeal should be again presented. It was again pre
sented on the 22nd December and admitted. At the hearing the 
plaintiff objected that it was presented after time. The lower 
appellate Court admitted the validity of tie  objection, deciding 
that the date on which it was presented the second time must be 
taken to be the date of its presentation, for the purpose of comput
ing the period of limitation, and holding that the defendant had 
shown no sufficient cause for not presenting it within time, dis
missed it as barred by limitation.

Against this decision the defendant appealed to the High Court.
Pandit AjndJiia Nath, for the appellant.
Pandit Bishambar Math and Lala HarMshen Das, for the 

respondent.

The judgment of the Court was as follows :—
"We are unable to hold that the appeal was presented after the 

-proper timo, for the date of its presentation is the date on which it
is firsfc presented to the officer. In returning the application that

* Rpceial Appeal, No.fiSl o f 1876, from a decroe o f  ilic; Judf^o. oC Pti.ruk1i(ni{id, 
dated tlie aatli li'ebniary, 1876, rejecting an appeal agaiu ît a dcorco ox tUo Subor- 
diuate Judge, dated the Ifilh November, 1S75.
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tliQ grounds of appeal might be amended, the Judge sbouid have 
prescribed a time within which it should haye been again presented 
in an amended form. The case of Ismail Sahib v. Arumuga, Chetti 
{I)  appears to be in point. The decree of the lower appellate 
Court is set aside and the case remanded under s. 351 for trial b j  
the lower appellate Court.

1876

J a g a n  ITa t h
V,

Laiman.

APPELLATE CIVIL.

(Mr. Justice Turner and Mr, Justice SpanMe),

TOT A RAM (DjsffBNDANT) v. SHER SINGH and o th ees  (Pi.aintie'fs).* 

Act X V n i  o f  1873, s. 93, el. (k )— Suit fo r  Profits—Interest.

A  Court of Revenue is competent, [in a suit for profits, under s. 93, cl. (/i), 
o f A ct X V III  of 1873, to award the interest claimed on such profits.

This was a suit under cl. {It}, s. 93, Act X V III of 1873, by fiye 
co-sharers to recover from the remaining co-sharer five-sixths of 
the profits, together with interest, of a certain mah^l for 1280 
fasli. The Court of first instance gave them a decree for the whole 
sum claimed. The lower appellate Court affirmed that decree.

On special appeal by the defendant to the High Court it was 
contended that the Court of first instance was not competent to 
give a decree for the interest claimed, the defendant not being 
liable under any provisions of Act X V III of 1873 to pay interest.

Munsbi Eaniman Parshad and Pandit Bishmnhar JSfathj for 
the appellant.

Babu Jogmdro Nath, for the respondents.

*  Spocial Appeal, No. 559 of 1876, ri.giiinsfc a decrec of the Judp;c of Meerut, 
dated tlio 29ih ji'obruary, 1876, aflirming a dccrcG o f the Asaislant Collector, dated 
the 27th. August, 187S.

( I )  I Mad. H. C. B . 42 7 ; see also 
Bidayut Ali T. Maeraj Begum H. G. B-, 
H .-W .P ., 1871, p. 202 ; Bcffce Begum t .  
tusuf Ali, H. C. K., K-W. r., 1874, 
p. 139 ; Sham Chand Kooudo v. K'uli/ 
Kunik Ruu .‘J.IG ; Bam Coomar
ahah'x V. Dwarhanaih Uasra, 5 W . B.

207; Hvsrutoollak v. Ahdool Kadir, 6 W- 
B . 3 9 ; Greesh Chunder Singh v. i?dw 
Kishen Bhuttacharjee, 7 W, E . 157 ; Men- 
gvT Munder v. Huree Mdhun, 23 W . K. 
447 ; and see algo the Indian Limitation 
A ct, s. 4, Explanation,
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