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TIM A L K U aH I (Pr.A iM T iK F) v. ABLAK H  BAI a n d  o t h e r s  ( O k f e m d a k t s ').*  

Act X V I I I  o f  IBTi— A t IX. o f  1871, t. I")—Limitation.

Semhle, that the prorhions of g. 15. Aot IX  of 1571, are not applicable to 
suits or applications under Act, XVITI o f 1873.

Tlii.s was a cnsê  stated by an Assistant Collector of the first 
cla?,s for the opinion of the J^lstrict Judge. The case was as fol­
lows : —

The plaintiff was illegally ejected from certain land in or before 
the year 1873 and in January, 1876, made an application under 
s. 95, cl. (n1, of Act X V III  of 1873 to recover possession of the 
same. The defendants raised the objection that, under cl. (s'), 
s. 96, Act X V III  of 1873, applications under cl. (n), s. 95, could 
not be brought after six months from the date of wrongful dispos­
session, but as it appeared that .the plaintiff had spent the tinio 
intervening between the date of his dispossession and the date of 
his application, prosecuting suits, for the recovery of the land, 
instituted by him in Courts which had no jurisdiction to try such 
suits, the Assistant Collector referred to the District Judge the 
question whether the provisions of s. 15, Act IX  of 1871, apply to 
applications under Act X V III  of 1873 or not?

The District Judge decided that they did not apply either to 
suits or applications, relying on A'o«a v. Dkoomun Dass (1) and 
Modlioo Soondun Mojoomdar v. Brojonath Koond Chowdliry (2 '.

The plaintiff appealed against this decision to the High Court, 
contending that the Assistant Collector Avas not competent to 
make a reference under s. 204, Act X V III  of 1873, and that 
the decision was erroneous.

Mr. Conlan and Babu Baroda Parshad, for the appellant.
Lala Lalta Parshad, for the respondent

Miscellaneous Regular Appeal, No. 26 of 1876, against a judgment of the 
■'hazipur, dated the 2lst Tebruary, 1876.

* 35̂̂, P., 1873, p. 30. (2) 6 W. R,, Aot X Rulings, i*.



A ulakh Eai.

TLo judgment of the Court was as follows ;— Uf&

The appellant riglitly contends that the Assistant Collector had Txmae, Koabi 
no power to make the reference, and that consequently the Judge’s 
opinion caimot be regarded as aiithoritatiyely binding on the 
Assistant Collector and the parties to the proceeding. It is 
not necessary for us to go on to consider the validity o f the 
second plea, but we may notice that the opinion recorded by the 
Judge appears to be in conformity with the ruling of the Privy 
Council in Vnnoda Fersaiid Mooherjee v, Kfisto Coomar Moitro 
(1), in which it was held that the analogous provisions of s. 14,
Act X IV  of 1859, do not apply to suits instituted under Act X  
of 1859, because the latter is a special law. On similar grounds 
it was ruled in Mahomed Bahadur Khan v. The Collector of 
Bareilly (2) that the provisions of the Limitation Law relating 
to disability do not apply to enlarge the period of limitation 
prescribed by Act IX  of 1859. We must, however, declare the 
reference to the Judge has no legal effect and his opinion eannot 
be held binding on the parties. We order the Judge to return 
the reference to the Assistant Collector, that it may be submitted 
through the proper channel should the Collector think fit to make 
a reference, and we shall direct each party to bear his own costs.
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{Sir Robert Simri, Kt., Chief Jii.̂ dce, Mr, Justice Pearson, Mr. Justice Turner, 
Mr, Justice Spankie, and Mr. Justice Oldfield).

SIIA X I K U A I i  AND oTiiBKs ( D ee'bndakts)  I). G A Y A  D IN  an o  a n o x h b s

(P iA IN 'O T F S ).

Hindu, Laiv—Adoption--lnheritance,

An adopted son, under tlie DatfcaTca Micaansa and Mitaksliara, succeeds to pro« 
porLy to ^vhich liis adoptive mother succeeded as the heiress of her father (3).

• Special Appeal, N(i. 023 of 1875, apfainst a ilccree of the Judge o f  Azaragarh, 
dalcd llic n th  Juae, 1375, reversing a deorce o f the Subordinate Judge, dated the 
16th January, 1875.

. (1) 16 B. L. R. 60 note ; S.Q„ 19 W . (2) L. R. 1 Ind. App. T. C. 167 j S.C.,
E . 5 ; adopting tlio view tnlcon hy the 13.B. L. R, 292.
lu l l  Bcnch of the P>cii;rnl Hifrh Court (3) iSee, however,.besides the cases
i‘n Ihcii- d(i(’,ision in Voukon v, Maahv.m- cited afterwards, Ckimoramakrisind
rkn/Vj/, B. L, U., Mup, Vol., 101; S.C., At/yar r . Mimtchi Amm^l, 1 M»d» 
2 W. R., A ct X  Rulings, 21. H. C. R. 245.


