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Bupxa, The judgment of the Court, so far as it is material to the :
contention, was as follows :—

If the road is a public thoroughfare, then, innsmuch as
plaintiffs allege no special injury, the suit for the removal of 1
encroachment eannot be maintained— Baroda Prasad Blostafi
Gora Chand Mostafi (1) ; Pyari Lal v. Rooke (2) 3 Jira C..
Banerjee v. Shama Charan Chatterjee (8). There is, it is trr
decision to the contrary—dJina Ranchod v. Jodhe Ghella (4),
the weight of authority supports the view taken by the Ju
which accords with the English law on the subject and is b
principles well understood, Dut it must be detovminod v
the road in suit is a public thoroughfare,

st

APPELLATE CIVIE

n&"ﬂ" (Derpypavy) v. KULSUM BIBT (Pras

Act IX of 1871, 3. 5.b.——Appca[—-Linzr’iafx'un-—_Sq{ﬁciant Canu.

A cortain suit was dismissed on the 26th July, 1875, on whick duy thte
upplicrll for o copy of the Court’s deeree.  She obtained the copy on “T‘f’ .'H.svt, J
and on the 31st August, or one day hayend the periad allowed iy lufrz slte preset
an appeal to the appellate Court. She did not assign in hor petition uny mu.ﬁ
for not presenting it within such period, Tut alleged verbally U, she hawd nige
ealeulated the poriod.  The appellate Court recorded thut it should excuse the
delty, and admitted the appeal,

® fonptel Armanl Wa. 478 of 1876, agninst & deeree of the Fudpe of Allahabnd,
o Bt 1875, 1'eversing’; a deeree of the Subordinate Judge, dated
the 26th July, 1875,

B.L. R, A.C 295; 8.C, 12 Mandal, 7 B. T R.184; 8. C.. 24 W, R,

‘W(.QR. 3160, followed in Raj Luckhee 414¢ En%)’-’;z\rbaa’i ?(;}hamn v, Kuki Nath,
Debia v. Chunder Kant Chowdry 14 6 8B L. R, App. 78.

{Ne Ilg 178 § Bhageeruth Rishee v. Gokool @ 3L, L. R, AC 7{05: 3B. L
Chunder Mandal, 18 W, R, 88; Bhagee- - R., App. 43 ; 80,11 W, R. 484,

ruth Dass v. Chundee Churn, 22 W. R, (3) 8B.L.RK, A, C 851

4625 Romtaral Karall v, Dinanaih (4) 1 Bom . C. R, L
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Held, that there was, under the circumstances, no suficient cause for the delay
{1

An appellate Court should not admit an appeal affer the period of limitation Zsimprwissa

1876

prescribed therefor without recording its reasons for being satisfed that there was Birt
sufficient eausc for not presenting it within such period. me‘; Bisz

This suit was dismissed by the Cowrt of first instance on the
26th July, 1875. On that dav the plaintiff applied for a copy of
the Court’s decree, which was furnished on the 315t July.  On the
$1st August she presented an appeal to the lower appellate Court,
but did not assign in her petition any cause for not presenting it
within the period of limitation prescribed therefor by art. 151, sch.
i, Act IX of 1871. It was alleged, however, in special appeal,
that her excnse was that she had miscalculated the period. The
lower appellate Court recorded simply that it should excuse the
delay and admitted the appeal, and eventually gave the plaintiff =
decree.

On special appeal by the defendant to the High Court it was
objected that the lower appellate Court was not competent to ad-
mit the appeal after the period of limitation ordinarily allewed by
law without finding that the plaintiff had sufficient cause for not
presenting it within such period, and that the cause alleged was not
sufficient.

The Senior Government Pleader (Lala Juald Parshad) and
Munshi Hamunan Parshad, for the appellant,

Babu Oprokash Chandar and Shah Assad Ali, for the res-
pondent.

The judgment of the Court, so far as it related fo the above ob-
Jjections, was as follows :—

We admit the validity of these objections, Assuming the Judge
considered the excuse now alleged for the delay in the presenta®
tion of the appeal in the Court Lelow (of which there is no proof),

(i) For circumslances muder which ngainst an order rejecting an appesl as
there was sufficient cause for delay being presented afler the period of
in filing an appeal, sec The Secreiary limitation preseribed  therefor, sicks
of State for Ludie v, Mute Sawuy, 4 B, ness was pleaded as 4 cause f°':“'5“‘j.‘§1;‘
L. B, App. 84; 8.C,; 13 W, R. 2453 lay, the Caurt refused 0 (ln‘;g' e
and  Swrbhai Dagulii v, Raghunathji Jower Cmu't_ Lo mke'evulnuu;_ KR
Vesanji, 10 Bom. H. C. R, 847. watter—Dleition of Mazom At Sasy
YWiere, on appeal to the Migh Court 1 W.R. Mis 3,
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we cannot hold that an error in the calculation of the time allowed
was, under the circumstances, sufficient cause for the delay. We
decree the appeal, and, reversing the order of the lower appellate
Coutt, reject the appeal prosented tothe Judge on the ground that it
was barred by limitation. The appellant will recover costs in this
and the lower appellate Court from the respondent.

APPELLATE CIVIL.

(Mr. Justice Turner and Mr. Justice Spankie).

TULSIRAM axp oruers (Derenpants) v. GANGA BAM (Promxryre).*
: Act VIII of 1859, 4. 7.

The fact thaf, at the time when the purchaser of certain lands sued, with &
view of confivming his title to the lands under his purchase, for a deeree declaring
such title, he was in a position to have sued for possession of the lands, was no
bar under the provisions of 8. 7, Act VIII of 1859, to his subsequently suing for
poasession of the same.

THis was a suit for the possession of certain lands and for the
mesne profits of the same for three years. The suit was based on a
deed of sale executed in the plaintiff’s favour by Baldeo, the father
of the defendants, on the 23rd of December, 1862. The plain
tiff had sued Baldeo on the 2nd of June, 1864, for a declaration of
bis rights under the sale, on the ground that Baldeo had failed to
fulfil his promise of putting him inte possession of the lands, and
had obtained a decree on a confession of judgment.

The Court of first instance dismissed the present suit on the
ground that it was barred by s. 7, Act VIII of 1859. The lower
appellate Court was of a different opinion, and reversing the decree
of the first Court, remanded the suit for o decision on the merits.

On special appeal by the defendants to the High Court it was

again contended that the suit was barred by the provisions of that
section.

Pandit Bishambar Nath and Munshi Sukh Ram, for the
appellants, '

The Senior Government Pleader (Lala Juala Parshad) and
Pandit Ajudlia Nath, for the respondent,

* Special Appm], No. 572 of 1875, from a decree of the Subordinate Judge of
ﬁ%;:;’h da;ge_cé the 29th May, 1875, revexsing a decree of the Muneif, dated the 20tk
y ABI0e .



