
1876 in the record-of“riglit.s to be a record of custom, we are still at liber-
---------------- ty to collect its incidents from tlie terms in wliich it is recorded.
Baja  ̂R am  clause merely a record of cGstom; and its language

B & n s i . ambiguous, a custom to be a good custom must be reasonable^
<md we could not hold a custom reasonable which allowed the 
Talidity of transfers of property to remain for an indefinite 
period in suspense.

For the reasons we have stated we affirm the decree of the 
lower appellate Court and dismiss the appeal with costs.

2 1 2  THE INDIAN LAW  REPORTS. [VOL. I.

BEFORE A FULL BENCH.April 24.

{Sir Eobert Stuari, Et., Chief Justice, Mr, Justice Pearson, Mr. Justice Turner^ 
Mr. Justice Spankie, and Mr. Justice Oldfield.')

G H A Z I AND oxHEES (Dbpendants) V.  K A D IR  B A K S H  and anothbb (P la in ­
t i ffs ).*

^Execution o f  Decree—‘Irregularity-—Sale in Execution—-Act V III  o f  1859, s. 257.

G  and M oTstairied a money-dccree agaiust K  in tlie Court of the Principal 
Snddcr Amin on tlie IStliBscein’oer, 1864. This decree was reversed by the Dis­
trict Judge, bat ou the 5th March, 1866, the Sudder Court set aside the Judge’s 
decree and ordered a new trial. On the 5th May, 1866, the District Judge aflGirnied 
the decree of the Court of first instance. On the 3rd December, 1866, the High  
Court again Bet aside the Judge’s decree and ordered a new trial. On the 14th 
January, 1867, the District Judge again affij.-med the decree of the Court of first 
instance, and no &t>peal being preferred, the decree became final. The decree- 
huldevshad in the meantime taken proceedings to execute the decree dated the 
6th May, 1866, and from time to time, and finally on the 7th Noyemher, 1870, they 
renewed these proceedings, in each instance referring to tlie decree dated the 6th  
M ay, 1806, even after it was set aside and the decreo dated'the 14th January, 1867# 
passed. On the last aiiplication a sale of certain immoveable property belonging 
to X  was ordered, and took place on the 15th February, 1871. K  objected to the 
confirmation of the sale on the ground of the irregularity in the application, but 
Iiis objections were disallowed and the sale was confirmed. lie  broiight a suit to  
recover possession of the property froni the auction-purchaser on the ground 
that the sale was a nullity. Held, per Stuart, C. J., and Pearson, Tuunbb, and 
Spankie, JJ., that the sale ought not to be set aside, as the irregularity in apply­

ing for execution of the decree dated the 5th May, 1866, was an irregularity 
which did not prejudice the judgment*debtor,

=*'fipecial Appeal, No. 1657 of 1874, from a decree o f the Subordraate Judge o f  
Allahabad, dated the 26th September, 1874, reversing a decree of the M uM ifj 
dated the 24th December, 18?3.



Fer O ldjtielo, J.— -That, witii reference to s. 257, A ct V I I I  of I860, the suit 
was not maintainable.

m r *  . O h a z I
inis was a suit to recover possession of tlie one*third sliare of a 

dwelliiig-liouse, being tlie plaintiff Kadir Baksh’s sliare by inherit- Baksh. 

ance in tbe said dwelling-lioiise, and to ejeot the auction-piirchaser 
at a sale o f the share in execution of a decree held on the 15th 
February, 1871. It was instituted on the 7th September, 1873, 
and was brought on the allegation that the decree in execution of 
which the share had been sold had been reyersed, and that the sale 
and all other proceedings relating to the execution were therefore 
null and void.

Tlie defendant G-hazi, and Mangli, the deceased ancestor of the 
defendant Zahuran, obtained a decree for Es. 1,500 against the 
plaintiff Kadir Baksh in the Court o f the Principal Sudder Amin 
o f Allahabad on the 12th December, 1864. This decree was 
reversed by the District Judge on the 28th July, 1865 ; 
but on the 5th March, 1866, the Sudder Court set aside the 
Judge’s decree and ordered a new trial. On the 5th May,
1866, the District Judge affirmed the decree of the Court of fhst 
instance, On the 3rd December, 1866, the High Court again set 
aside the Judge’s decree and ordered a new trial. On the 14th 
January, 1867, the District Judge again affirmed the decree of the 
Court of first instance, and no appeal being preferred the decree 
became final. The decree-holders had in the meantime, on the 12th 
June, 1866, taken proceedings to execute the decree dated the 5th 
May, 1866. They renewed these proceedings on the 5th July,
1866, and again on the 2nd June, 1869, referring in each instance 
to the decree dated the 5th May, 1866. Finally, on the 7th Nov­
ember, 1870j they applied for the sale of the property in suit, refer­
ring in this application, as in their previous applications_, to the 
decree dated the 5i:h May, 1866, and stating that tho amount which 
was entered therein as due by the judgraent-clebtov was due; under 
that decree. A  sale of the property was ordered and took place on 
the 15th February, 1871. The notifications of sale stated that 
the property was for sale in. satisfactinn o f the decree dated the '5th 
May, 1866. On the 10th Mai-oh, 1871, the judgment-debtor 
objected to the confirmation of the sale on the groimd of the error
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1875 in the appHcaiion for execution, but bis objoctions wore disallowod, 
and the sale was confirmed on tbe 22ud Marcb.
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Ghazi
V.

Kadir Other properties were at tbe same time sold under tbe same 
B.uvsh, circumstances. Kadir Balcsb sued to recover these other properties, 

and obtained a decree in tbe Court of first instance. The lower ap­
pellate Court reversed the docree, bolding that tbe error in tbe ap­
plication of the 7tb November, 1870, for tbe sale of tbe properties 
was a mere clerical error Arbich caused tbe judgment-debtor no 
substantial injury, and an error which be was bound to have pointed 
out before the sale. On special appeal tbe decision of the lower 
appellate Court was reversed on the ground that the reference 
in tbe application of the 7th November to tbe decree dated tbe 5th 
May, 1866, was not a clerical error, and that, if it could be held 
to refer to tbe decree dated tbe 14th January, 1867, that applica­
tion would have been barred by limitation.

In tbe present suit the Court of first instance held that tbe 
claim was barred by limitation under article 14 (a), sch. ii, Act IX  
of 1871. Tbe lower appellate Court held that the limitation ap­
plicable to it was that provided in article 145, sch, ii, Act IX  of 
1871, that is to say, 12 years. It therefore remanded the suit for 
a new trial.

On special appeal by tho defendants to the High Court it was 
contended that the suit was not maintainable, with reference to 
s. 257, Act V III of 1859, and that the clerical error in the applica­
tion for execution was not a sufficient reason for bolding the sale 
invalid, tbe judgment-debtor having suffered no substantial injury 
thereby.

TubnbR; J. (who, after setting out the facts and referring to 
iibe grounds of tbe former decision of the High Court, continued) - 
These two grounds appear to resolve themselves into one ground, 
for if the date of the decree given in the application of tbe 7th 
November, 1870, be held to be a clerical error, then the dates o f 
the decree mentioned in tbe other applications made subs0q[uently. 
to tha decree of the 14th January, 18C7, were clerical errors, and 
those applications would be sufficient to keep alive the dccrer. 
Having succeeded in setting aside other s;de ,̂ tlie ,i5uignicnr,-dcbf.or



has now brougiit the present suit to set aside tlie sale of the pi’O- i8T6
perty in suit. "" "*
^ Ghazi

As I entertain douhfc whether the sale ought to be set aside for 
an error which in no way prejudiced the judgment-debtor, I pro- Bakish,
pose that the case should bo submitted to the Full Bench that the 
propriety of the former ruling may be considered.

SpankiEj <J.—I concu]- in the reference.
Pandit Bishamhar Nath, for the appellants.

The Jiiniot Government Pleader (Babu Dwarha 'Math Banarji) 
and Pandit Ajudhia Nath, for the respondents.

The Junior Government Pleader,—The application for execu­
tion of the decree dated the 5th May, 1 866, was an irregularity, 
as it was not the proper decree to execute ; and inasmuch as the 
decree-holders sought to recover under that decree a larger sum 
than was due under it, the irregularity inflicted substantial injury 
on the judgment-debtor.

Pandit Bishamhar Nath.— The sale took place in satisfaction of 
an existing judginent-debt. The judgment-debtor was not in real­
ity affected by the irregularity. No objection was taken by him 
in the course of the execution-proceedings. The sale was duly 
notified and conducted.

The opiniuns of the Full Bench were as follows : —

S t u a r t , C. J .— The wrong date given to the decree in the appli­
cation for execution must have been, I thiuk, not so much a clerical 
error as a legal mistake on the part of the pleader or other person 
who prepared the application. But it is a mistake, an innocent 
mistake perhaps, which clearly appears as such on the face o f  the 
rocord, and whicJi, I think, wo are entitled to disregard, boiug, as 
the reference siiggesis, a mere error wliicli in no way-prejudiced tho 
judgiucut-debtor,

PffiAESOiT, J .— W hat Is called a clerical error appears to me to 
have been rather erroneous procedure ; but I am bound to admit 
that the ruling of vv'hich the propriety is called in qilfestion is not 
one which on reconsideration I am prepared to maintain, and that
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. til© view that the sale ought not to be set aside for an error which
-----------—  did not prejudice the judgment-debtor commends itself to my judg-

ment.

Baksh. T u r n e b , J . — The decree which Mussammat Zahuran obtained
in the Court of tbe Principal Sadder Amin in December, 1864, was 
affirmed in appeal on the 5 th May, 1866, and although the decree of 
the appellate Court \vas set asidê  and a re-hearing of the appeal 
ordered in December, 1866, the original decree was again affirmed 
in January, 1867. When the a the decree-holder in 1869 and in 
1870 applied to continue the proceedings in execution which she 
had commenced in 1866, although she erroneously referred in the 
heading of her application to the decree of the appellate Court pass­
ed in May, 1866, which had been set aside, both the decree of the 
Court of first instance subsisted and a decree of the appellate Court 
affirming that decree,

t

The proceedings in 1869 and in 1870 were a continuation of the 
proceedings commenced in 1866, wberein she had sought to execute 
not only the decree of the appellate Court, but the decree of the 
Court of first instance, which the decree of the appellate Court 
affirmed.

Under these circumstances it seems inequitable to hold that an 
innocent purchaser is to be damnified by an error which in no way 
prejudiced the judgment-debtor, and which, had he thought fit to 
intervene before the sale was ordered, might easily have been cor­
rected. In my judgment the sale ought not to be set aside.

Spaneie  ̂ J.—I  am of opinion that the error was more than 
clerical and amounted to a material irregularity, but not to one by 
which the judgment-debtor <Jould be really said to have been pre- 
iudiced, and therefore I  do not think that the suit can be main­
tained.

Oldfield, J.—The application for execution contained this 
error, that it referred to the decree of which execution was sought 
as bearing date May 5th, 1866, whereas the subsisting decree 
which alone was capable of execution was of dato December 12th, 
1864,
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Notwithstanding tMs error in tlie application, the execution i876

proceedings were made in effect, though not nominally, with refer- ' 
ence to the latter decree, and the irregularity, such as it was, perva- v.

ded the entire proceedings in execution, including the publication B a k s h .

of the sale, and it was made the" ground of an objection to the con­
firmation of the sale under s. 256, Act V III of 1859, and tho 
objection was disallowed. This being so, I am of opinion that this 
suit cannot be maintainad with reference to s. 257, Act V III of 
1859.
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(S ir Robert Stuart, K t , Chief Justice, Mr. Justice Pearson, Mr, Justice Turner, 
Mr. Justice Spankie, and M r. Justice Oldfield).

TAJU B DIN  KHAN (D bfbndant) v . KAM PARSHAD BH AG AT (Pi,aintw p).» 
Act X V I I I  of 1873, s. 93, cl. (a)— Bhaoli—Money-equivalent—Rent— Revenue Court— 

Civil Court--Jurisdi \>n.
I

Held (Peabson, J., dissenting), that a suit for the money-ec[uivalent of arrears 
o f  rent payable in kind is a suit for arrears o f  rent within the meaning o f s. 93, 
A ct X V III  of 1873, and therefore cognizable by a Revenue Court.

Per P baeson, J .—Such a suit, being a suit for damages for a breach o f  contract, 
fs cognizable by a Civil Court.

T h i s  was a suit to recover Rs. 29-1-2, being the market-value 
o f the plaintiffs share in the produce, for the years 1278, 1279, and 
1280 fasli, of two bi'ghas, two biswas, and 17 dhurs of land situated 
in patti Ram Dihal Rao. The defendant denied that he was a 
tenant, alleging that he was a co-sharer ■with the plaintiff in the 
patti and that the land was his sir-land.

The Revenue Court of first instance found that the defendant 
held the land as a tenant, and gave the plaintiff a decrce. The first 
Court o f appeal held that the suit was barred by s. 106, Act 
X V III  of 1873, and that the land was the defendcmt’s sir-land, 
and dismissed the suit. The second Court of appeal agreed with 
the Court of first instance and also gave the plaintiff a decree.

On appeal to the High Court by the defendant, the Court 
(Pearson and Turner, JJ.), with reference to the second ground

• Special Appeal, No. lOlS o f 1875, from a decree of the Judge of Ghazipur, 
dated the 23rd June, 18'?5, reversing a decree o f the Collector, dated the 23rd 
January, X#73,
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