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MATTEn̂ os- proceedings in execution have np to the present time been filed as
miscellaneous appeals. We are, therefore, of opinion that the Court 

H aeshakeab |jad power to stay execution under the circuaistances stated in iii©
1 ’AS8HAD«

refereBCSo

18(1 THE INDIAN LAW REPORTS, [VOL. L

1876 BEFORE A  FULL BEHCH.
Map n ,  ________ _

( Sir Ecbert Stuart, K t ,  Chief Justice, Mr. Justice I'earsm, Mr, Justice Turner, 
Mr. Justice Spankie, and Mr. Justice Oldfield.)

G A Y A  PAB SH AD  (D e o e se -h o lb e k )  v . BHUP SINGH a s s  o th e ss
( jGL'QMStNX-DEBTORa,)

A ct V lJ Io f  lS55j s, ^-«‘ Act X X l l l  o f  1851, s. S3—£jFficai;o» o f  Deeres'^  
Miscellaneous Proceedings--- Transfer.

A  District Court is competent, -under s. 6, A ct V III  o f 1859, and s. S8, A ct 
X S IH  of 186I, to transfer to its own file proceedings in esecution of deore® 
j)finding in a Conrt subordinate to it (I ) .

The- District Judge of Mirzapttr was informed h j  the Subordi­
nate Judge that a person applying in his Court for the execution 
o f a decree was a person to whom he owed money, and that he 
considered himself precluded by that fact from entertaining the 
application. The District Judge conseq^ueiitlj transferred the cas© 
to his own file h j an order purporting to be made under s. 25  ̂
Act V I of 1871, and eventually rejected the application.

On appeal to the High Court by the decreo-holder it was con­
tended that the District Judge was not compeierit to transfer 
the case.

The Coitrt {Pearson and Oldfield, JJ.), cbserving that th& 
Subordinate Judge was not preolnded from esecutipg the decree 
Mmself by the proviaions of s. 25, Act Y I o f 1S71, and that that 
enactment contained no provisions enabling a Disn'Vvt Judge to 
call up and place on his own file a case of execution of decree

*
pending on the file of a subordinate Court, referred the following 
question to a Full Bench, viz.—

Y/hether he was competent to do so under the terms of s. 
Act V l i l  of 1859, or b. 38̂  Act X X III  of loGl, or cthc-rwiso?

(I )  S«e svecediag case^p, u s ,  aote ( i ) .
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The Junior Govemmpnt Pleader ! Batu Dwarka Naih Banarji) 
and Munslii Hanuman Far shad ̂ for the appellant. "gTya Far

Pandit Ajudhia Nath, and Babu Oprokash Cliandar  ̂ for the 
respondents.

The Junior Government Pleader.—There is no law which autho­
rizes the transfer o f proceedings in execution of decree. The terns 

suit”  in 8. 6, Act V III of 1859, does not include them. The 
term ‘ ^appeal”  in the same section means an appeal against a 
decree. Procaedings in execution of decree are nofc miscellaneons 
proceedings within the meaning of s. 38, Act X X I I I  of 18SL

Pandit Ajvdlda Nnth.—Uhe term suit ” ’embraces all pro­
ceedings relating to the suit whether before or after decree. The 
term “ appeal”  includes miscellaneous appeals. The terms of 
s. 88 are large enough to include proceedings in execution. The 
intention of the section is clear and a reasonable construotion must 
be placed on it. It is a curious state of things if such proceedings 
cannot be transferred, and other kinds of cases can.

The opinion of the Full Bench was as follows ;
In our judgment the provisions of s. 6, Act V III of 1859, are 

extended to miscellaneous proceedings, and inasmuch as we have 
this day held on a reference in the case of Harshankar Parshad 
that proceedings in exeoufcion fall within the term “  miscellaneous 
proceedings”  in s. 38, wo reply that the Judge had power to trans* 
f®r tha proceedings in the case out of which this reference arose.
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BEFOEE A FULL BENCH, •
May !l,

.(Mr. Justice Pearson, M r. Jttsi'ce Turnsr, Mr, Justice Spankie, and Mr. Justice
Oldjield.)

RAM DIAL AND oTHRRs V. EAM DAS amd akothbb. •
Aci V JIl o /I859, s. 254 -  Sale in Execution— DfJ'mlting Purchaser— Appeal— 

Court —Appellate Civil Jurisdiction— Division' Courts-Letters Patent, cl. 10.

An appoal liois from an order priRserl on an npplication u.'.cler s. 2)4, Act Y in  
of 1859, to jTialce a dcfaalciiig piirchaser lialiie for t’ue lass oco.'isioacd by are-aa-le,

* Appeal TOder cl, IQ, Letters Patent, 2iiro, S of i&75.


