
case to tlio Ressioiis Court In tlio coiu'so of lii.s invt^siigulion for •
tlijit coniiBitnKmt/ J;igat Mai liad Ijocn exuiiimod «s a witDOSH, niici 
liad tlicn, ill Mr. Walts’ opsnion, given, false evitloii(,’o, {iiul M.r. y.
Watfe, huviBg I'opre.sfuitod tliis state of tilings to ilic Magistratoj
roooivad KaiKition ff)r Ja<i;at Mai biniig in tlio procccdiiio-s
(Ilrcctod by tlio iiuddi's. 103. Mr, Wai-in liaviji»( (;onclt.i(lod 
tlio inquiry coniniil.ficd fJu; wliole ohjvt-n !!.cfviiSfHl for irial before
}ii(ii.stilf, a,nd convict(Hl K'aiii (llioiani, (Inla M;d, ;uul Jagat Mai, and
anoiluu’ (doi<'rrin '̂ jiKigmeul. a,s rds tho rtinunninp; S(iven).
Th(^r() was an ajijK ial tn t<h(i ?.lud_ ’̂o, l)ut tlu'; rt'sidi', wan i is  d ijiuusiia l 

b y  Itin u

Uani CUiolani, (luht Mul, and da^at Ma! now apply to tfiis 
(/onri, in nivij-’ion̂  m-̂ 'in̂ ii,' tluit Mr. Watts hud no Juri.siiiction io iry 
arul (‘onvioi tlu'ni, h(‘(*an,-w>, accDrdin '̂ to tlio terms of s. 471 of tlio 
Ijriminal Prot'odiiro i ôdo, he .sliuidd havo ,S('nl; tho eafo i.o nnoi’lier 
c*um]>ct(;ut Ma<i;iwirat(̂ . This, how('Vorj is a cleari.y ml.stalu-n riow of 
tiio law, Mr. Waibs bijin,<.>; fully eoiupctuid, foruU lio did. The <inly 
<!as(‘ wtit'ri's ;i (iriiniiial Court ii'tnniot itst'lf try is tiiat dcscribnd in 
f-i. '17̂ 7, whif.li riilatcH oxclfLsivfily to conif.vmptt̂  oi' liourL lita’o tlio 

wa.s noi for a ('{uik'nipt, bid; undo)- h. 19i> for falwo Kwoarinj;'.
'I'ho <;oi!vi(dioii and ^Hnit‘nc,u i!i tlu* <',nsc. of tho ihnut api.-lieniit'ri 
5U-1! appi’0 Vi‘<! an<i cuuiii‘uu*d, and their upph’caiion io this (Jourfc is
rrfufiiHb

YOL. I ]  ALLAHABAD SEKI'KS. 1^5

DKFOIIE A :F0U. .BEN'Cii. 'April 24.
(Sir ftVicrC SiuKi't, Kl., (Ikkf JnKlitv, Mr, Jiistke Pearmi, Mr. Jiisftcc 'fKiner, IStr.

Jmtiec Sitanlde, ulid iMr. Jmluu; OltlJkU.)

E4 T A N  SISffHJ AMi> AN'oi'UBK (I5i£W3N0antm> }', WA.7A H (I’l'aw iirs)

Ai't VHluf 1B5U, a, !i54-̂ Mi'mand-~̂ 0,'>Je<:U'm'̂ Prmu!dur(i,
Vyii<'T" ;i‘j .-iiiii-'lljti!' Caui'!:, uudar s, 354, Act VIU oC W53, wjfcrs issues for 

trial Li> ;i !i-.s‘,\'v (;wwr! suui '/ixcsa a limt! within vliic.ti, after tiie return of bhe 
fliulintf, piiriy to tlu; appeal may file ft nK!m(»ran(UiiH o'f obJoPtiows to the 
sanM% naitker party is eJitUkd, w!U«oufc the Icato of the Court, to tako any objec
tion !» Hu? fiiuVniff, orally or othorwisc, after l.h<; oxsury oC the period so fixed 

liiii liavini?' filcfl Hu«h nitiaonuitlum.

Oil ?5pi!f*i;d apprnl by tho tiofondunis in iliis ‘adl h; ilio Jllgli 
l/onrlj tho Cknirt (Turner and d-l.), innlr-r s. 35'.i, Act
YJll of 1850; rdyrred errhiiii iKjUe;i for )ri;d iu i'lic lowci’ (Jourf



16G THK INDIAN LAW B15]’ f)irrH. f Vnl , .  h

!8TC 

IvATAN SiNUU

wAni.

ami ilxoti :i poi'ioil oi' on(>. wtK'k wliliin |t!iriy li> Hut

;qt[)wil im'glit IHo a. iiitniiornudiiin ol'uhjooiion.s i.o tli(' Hiidiii'j; oi' Uu* 

low'.r ConrL No wiich luiuiumuxhim Wiis filod liy ihs' :iii{K'ilniiis 
■wiii'U!! ilto iiiiHi Cixcid. Ai' (Jic furthe.r liCiariii'i; <>1‘ (Ju'. ii, w;is
C()ui(>n(lcHl (»!i lilu'ir notwiiiiskuuliu'j; iliLs omisi'so!!, i ’u'v

wi'Ti) (MiUUcil to urg(S (»l)j(!c(iioiis k> ilio

Ai'  ̂ i t  it) ilu ' (Jonrt il ini i1i(\ruru\<!;^< ui* i,lu‘ ( •iiU'uiin, ils/vh

(jiHiri jji Jji'/juin y. Î Uwa,Tt, and  H'Ufjj/ii'.s'// i ‘li>in(li'.r

Jjauj V. JoiKii t(nn Ildjfcih  and of tliirt C ou r t  in ji\lnn.i'(ikJiini in<i( v. 

Jlalicem JJiihft an d  Sheo (Jhol<i)ti v. Ham Jttawim Siiujfi u l  
(1J, tlio ( loiiri; rdit'i'rod tlio ([U<!siiou rtu.s'i'd l»y l.h,* 

l a a t s ’ conkiiition to a  FiiU ikuicli.

Bluuslii ILmmna.ii I^m/nul (w i ih  liuii Pamiiti Mmul IVm* 

iJio — A n  a-ppollalii Court, t-an ad u i i t  a n  u,pj«‘;d

(ill ufi(u’ tiiiK'. J t  can also :dIo\v an o[)jt)(;iion io t!iu di'ws'uHi ol‘ 

a low er  Ooiirt noi: hikon in  llio n ion iorandinn ol’ apiKml to  In*. i; rkrti 

id. tlie iK-uu'iog, il; can i;luu'(.'loro allow  a, [tariy 'wlio may nul isa\i' 
iilod. a nm inorandum  of objiiHuoMs nnd i 'r  s. oa l., Ai'i; VM ! oi’ UH-VJ, 

'wiiJuii tlu! i-iu)!.', fixtnl, io  objnoXions at, tli<i

C o u r t  is not. bcaind l,»y iirf ordiM- lixiui;’ a  pm'iud, b u t  t^an oxi.nntl ths* 

period .

( I )  In A>^hmJ\mnm>iita Jhujnti} x ,  
Skwart, 9 \Y, !!., -lliS, thri Calcutta 
lligU  Cburfc (L och Mui, Miu'iihcirsoii,
J J.) (5('cUue<l alknv "  
coTOSttI to olqect to fii 
lower Cmai'. at the furihoi* heiiriiuT (>!': 
thu appeal, UH no meiuuriUulum iiC oli- 
jt'Ctioiis iiat’i beeij williiii llie litua 
lircci'l. In S h ea  (rhu lum  H am  J i'itw u n
SuNj/i, II. a  K , N A Y .  187.1, 1). iM ,
tluH lli^'h Court iitid Janluu!,
,T<I.) lu;ki t-hiii. Uio Iriwcf a{il>cl!;il<! 
Court 'vviiH jiofc i o  rcceivo iik'Ukh 
TiHitla o f {,)l>j('eli(nis xm‘Metit(i<l al'lxu' 
time, hi the fii'Kt siu'utiomHi, caHe, 
Im'WCsvcI’, it. (liK'i: Hut i'.p'.vv'.n- llinl, tlve 
!ip|vt!al was (i'-fcntiir.cil liv \ivo Co\u't 

wilhoiil. coiisideratuin the; 
fmiling ()1‘ thfi lower i.knirl, ami in t!u; 
jiidgiJKUil, itJ W oa m esh  V ltm xlc.r Hoi/ v, 
J i m a r d u n  J J a j i ' i i h ,  IS  W . H.., 2'M'î  ii, is 
si;a(;cd thiif, if, wfts iint the Uiictif iuii ctl'
ilift Uoiirt', iti A n h ru fm n iu ia m  ihujum  w  
S l i ' . i r a r t  (,t» tJju vitnv rotiJj-iulfHl 
for luiit OTorriiii-iJ in ('h iim lri'

V, J m u t r d u H .  I h i j r n h ,  vi'/,„ tiuM,,
wlierc a £iai1y hit.; ;uuUm.I 1ik>, a sut'mtt.

Taiuhmi <if '■ . ;" t*
Cnurl Irt ai, i-i i ■ ' ' '  lin- JipiK ;;!
williuul. W)i!Kii!»'ri.->'.>; l!u- li.iiliii',',. l.i ih.-*
H'.'t'und nil'lll.inllfnl Ml! iMi
' ' " ' Uourl; M'i'ii.’ii',! hi n-

of (10 I'lfi'
Ihcr \v<‘n ‘ oUVcci! ihr
]l(!!U‘iU}.t, (Ill f!h! ('I'Hll riifV, the -
ticH h,\ f!ic. liidiiii"'.
in  M uui'iih ltu ii L n l l  v, !l< i!u ia i iS id -'ii, 
Ji. C. ,U., N .4V. L*., !S7:i. p 7;>, S u ru i, 

!uul ,l„  iii'H
Court wtiH nofe '.<v
in Usti hiw I'runi hi'jjHfai ini clij. , ! 
ialuiu iifti'r iiinf, Sc<v
V. r { M , i  i i u U i ,  if. c .  n . ,  N .-w . ] ’.. 
p. Oi), iti MiHf (liSs J{i;,.r!i ('.-III(
(-\1ori;-;iu, U J., !mhI I'chi-uiu, ,1.) iu-l-i 
'vvhcrtMn iipticlliiic Conn ()«•! n-fH.-iiid'.r.l 
!i cfisf in u lo r .ir »4 , Art V IU  «.l' iJj-vj, 
siinl tixi'ii II, tiaic wfUusi wiiuii u U p -v  
{(o(iH mifiiU !h‘, (akfu, t.hf appt-Halt' 
('oiu ’(. WHS iio( ('Oiu|H tfij! to liOi-rlVn’ 
wiUi Shiii iHHiitm o f lin* lott'cr ro ijfi%  

io vvhicli jio objtTliou 
hail iK'tii liikt‘ii withlit iiiiu/.
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Babii Oprohash Chmular (with Mm Lala Ram ParshiKl find 
Bal)ti Mam Das), for th.o respondent.— Tho appellate (Joiiri hiis 
to fix a time withhi which the parties may file objections. This 
implies that the memorandum cannot be filed after that timo. The 
section gives it no suoli discretion to extend such period as is 
given it to admit appeals presented after time or to hear objections 
not taken in the msmorandnm of appeal. The objections iindor 
a. 354 imist be taken in writing and not orally,

S t u a e t ,  (5.J.— I  am clearly of opinion that objections to 
findings on remand, whether in writing or taken orally at tha 
healing of the appeal, may, with permission of tho Court, be con
sidered. Whether siicli objections may be allowed as of right may 
be doubted. I  am rather inclined to think that the hard line drawn 
by the language of tho Code excludes them. But that, on the 
other hand, we may, in our judicial discretion and in the interests 
of justice and tho legal requirGmente of a suit, permit such ohjeC" 
tiorts to bo taken, I  should be sorry to think there can be any doubt. 
This is a High*Conrt of Judicature, and when the Code of Proce
dure is merely silent, and dons not expressly prohibit any particular 
action, wo are entitled to use all necessary and proper means and 
appliances tho power to permit or refuse which must reside within 
the inherent antliority of a Court of Record.

My answer to this referonco, therefore, is that the objections to 
which it refers, whether in writing or taken orally, may, with per
mission of tho Court, bo received and considered, but that they can
not bo admitted without such permission.

I  may add that I have looked into the cases referred to in the 
order of reference and entirely concur in the rulings in the two cases 
of this Court (2 One o f them, that of J^nrahhun Lall y. lialieem 
Buhh  (3), was decided by Mr. Justice Pearson and myself  ̂
and I firmly and advisedly adhere to every word of our 
judgment. There wo said— The terms of a. B54 are per
missive I the parties may prefer objections within a specified time, 
after which tho appellate Court shall proceed to determine the 
appeal* There is nothing in the law to the effect that an objection

(S) Shdo Gholam r. Ram Jeaman Mmrakhrn Lall v. JHahem Buhh,
Siiiffhf II. 0. 11, N.-W . l\ IblB, p, 1,145 II, 0 . l i .  N*-W. P., 1872, p, 72.

(S) I I .  C. B., N.-W. V., 3872, p. 72.
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i87e made after tlie iiiMe fixed shall not be listened to ; and, indeed,
when the Court proceeds to determine the appeal in reference 
to the evidence submitted, any objection made, or suggesting 

WiziB itself in the course of the hearing, would necessarily have to be
considered^ whether a memorandum of it had been previously 
filed or not, unless the Court determined the appeal by simply 
affirming %vithout consideration the finding received. Such a 
course is not one which the section directs the Court to take in the 
event of no objection having been put forward in Writing within 
the time specified. We are aware that it has been held that the 
objections cannot be received after the time fixed, but so strict a 
ruling is, in our opinion, beyond the tenns, and not within the 
intention of the law. Here we allowed a week, and our meaning 
Was that that should be the time at least; in other words, that a 
week should be allowed, subject to any further orders of the Court, 
for reasons assigned or cause shown.”  That to my mind is a most 
satisfactory statement of the law on this point. The Calcutta 
cases (1) do not seem to apply, but so far as I can understand them 
1 dissent from their conclusions.

P earson, J.— On full consideration I am o f opinion that the 
intention of the law was effectively to limit the time within which 
objections might be taken to the findings submitted to the ap
pellate Court under s. 354. The words that either party may, 
within a time to be fixed by the appellate Court, file a memoran
dum of any objection to the finding, imply that the memorandum 
may not be filed after that time. It seems unreasonable to hold 
that, although an objection may not bo preferred in writing, it may 
nevertheless be iirged orally after the expiry of the fixed period. 
Such an interpretation wotild defeat the object of the law. Just 
as the law fixes a time ’vvlthin which the appeal against the original 
decree or decision must be preseltted, so in the like manner tho 
objections to the supplementary findings on fresh issues remitted 
for trial under s. 354 must be put in within the time fixed for 
tho purpose. The Court rnight probably, on application and suffi
cient cause shown, exterid the time in the same manner as an appeal 
may be admitted after time on sufficient cause being shown for thd

(1) Ashru/oanifsa Begum V. Stem rt, 9 W. E., 438; Woomesh Chunder 
r . Jonardun Hajrah, 16 W. B., 23S.

Igg TUB INDIAN LAW REPORTS. [VOL. Ij
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delay iii preferring it. The objections under s. 354 being t>f tte lars 
nature of an appeal, s. 5, Act IX  of 1871, 'might be applicable.
I  also presume that sS. 348 and 374 of the Code would Be !ipplicable 
in respect of findings tinder s. 354.

TuR'NriK atid Spankie, JJ.—If an appeal is presented froirt. 
the decree df a subordinate tiodrt and in the memorandum o f 
Appeal no- objection is takeri to the finding of the subordinate Court 
on a question of fact, the appellant oailnot df right urge or be heard 
in support of the objection at th  ̂ hearing; he liiust obtain the 
special leave of the Court, And althoilgh iii decidihg the appeal 
the Court is not confined to the grounds set forth by the appel
lant in his memorandum, it would not ordiilarily, we apprehend, bei 
justified in interfering -with a finding of fact to which no objection 
had been taken in the memorandum of appeal, unless the appellant 
could show that from some sufficient cause the objection was not 
taken at the proper time. JTow when it becomes necessary for th  ̂
right determination of the suit on the merits that all appellate 
Court should remit an issue to the Cortrt below for trial, the Code 
in s. 354 directs the Court below to try the issue and return 
its finding with the evidence to the appellate Court; it declares that 
such finding and 0̂ adence shall become part of the record and it 
authorises either party, viitMn a time fixed hy the appellate Court  ̂ td 
file a memdrandiim of any objection to the finding, and on the 
expiration of that peridd It directs the appellate Court to proceed 
to determine the appeal. There is tio provision empowering a 
p::: y to take objection td the finding at any other time than with
in the period fixed by the appellate Court. It cannot be contended 
then that either party is as a nl^tter of right empowered to take 
an objection at the hearing whicb he has neglected to tak^ within 
the period allowed him by law.

There remains the questioil, can lie do ao by leave of the Cuiirt f  
After the return of the finding and evidence which by the terms of 
the law fornl part of the origirial record, the appellate Court 
ought, in our judgment, to proceed as if the necessary issue had 
formed part of the record originally submitted to it, î̂ th this dif  ̂
ference, that it must determine not only the pleas in appeal but 
ulso any objection, preferred within due time to the finding on tha
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iBBW remittecl—and in determining tlw appeal the Court is not 
deprived of the powers ftConfeiTcd on it by s. 334. Tlio find- 

remitted fallB williin tliosn powers as nradi as tlio 
Wak*. findings on tlio issuovs originjiH}' tried. If iius bo sOj it follows tlial 

the Oourt miglit at tlic lioaring allow a party to nrgo m  oKjotition 
to the finding which li.'id not ‘bBOii taken at tho proper \mn\ and in 
deciding the appeal is not confiiicd to tho aofc forllr ir» tho
original memoraiKhm or in any statcmont of objections i.o the find
ing on tho issue romittod tahori within duo ihno; Imt thr* Oonrt 
ought not as u nialtei- of course to allow an objootion to Im urgod 
which has not boĉ n tahun at the proper tin:i(i; it sliotdd Haiisfy itaolf 
that there ai-c groiuids which warrant the intlulg(^nco.

Olbfikl.Dj d.—It appears to me that a party who has failfid to 
file a rocsmorandnm of objections within the timo fixed by tho
■ appellate Court nnder s. 354, Act V U I of 1851), (laniioi 
afterwards claim as r>f right to ho allowed to nrgo objvM,itions 5 bnt 
I  do not coiisidcjr that if; was intended to leave no diserotion to tho 
Court whether it shotdd admit ohjoctions, cither orally or in. writ
ing, after the timo fixed had expired. I apprehend that tho appol- 
ato Court can always extend tho time within which the ■written 
Bfiemorandura of objoctiona can be filed.

BWORE A PULL BENCH.May 8.

(,StV RoheH Sitiart, Kt., Chief Justice, Mr. Jit.tiit:e Pcarxnn  ̂M f. Jmtiflf Tnrmtf 
Mr. Jusiicc Spankie, ccnd 3fr. Juntwe OUfichL)

GANGA BA.I v. BITA BAM  (l)EF»’PinANT)»

Hindu Law~"Hindu Wi(I<ju)-~-3tuinteniincet 
& t d  fey the Fiill Bcncit that a liindti wklow is not cntiiled, tinclfr the 

Shata, to be raaintaincd by her hiiBband’s relative's jnert'ly becauf-’c o f  tlie relation- 
sMp between them and her husband. Her rigM  dencudft upon thts cxisleiico i »  
tfeeir haada o f ancostral property.

H e ld , on the case being roturacd to the Djyision »c>nch, rtmt the fw t  thill 
the' defendant in this c m a  was in possession o l ftjjcestml itiiwiOTf-aWc profserty «fe 
the doath o f  his son and had subsequently sold auch "pToi^crty ttJ pay his t m n  

Aid not give th.es aotfs 'Wido'W any claim to Ido mamta'mcd hy Urn,

The plaintiff was the danghter '̂n-law of tbc defeadasfc Hit# 
Ram, Her husband died ia Maŷ  1658, For aboat f i f t e  fmm


