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Judge in one ¢ doaide b Tull Boach of tha Presideney —————

Court on the 23rd Ma-, 1571 (1).  But th» Tull P ndh judgment
of thiy Court 2)1anst, I think,? » tolloned v u-ast fuy ~pplicable
to this ¢, and T o] the sofore dismiss thix cpp 1 with costs,

Oy, Jo- - eomenr in dismissing the cppoal vith costs
¥ think v o g1 boond by the TMall Bench ruling of this Court (2)
nd nm-t Lol that tha order of the Munsiff under s, 327, Act VIII
o 1839, for tiling the award dozs not operate as a decree and is
tot apees ol

BEFORE A FULL BENCH.

S Rolrt Sinare, Kt., Cuief Justice, Mr. Justice Pearson, Blr. Justiec Tur rer,
and Mr, Just-ce Oldfield.)
KALI PARSHAD (Prarvtizg) v. RAM CHARAN (Dsrrwnya¥1)

Frndy Law—Unlivided Hindu Fanily—Aacestral Im.iovealle Prop: ty—Purtition.

I v ondivid @ Ilinde family the son has, under the Mitakshnra, a right to
“rmardin the lifctime, and against the will, of his father, the partition and po-:-
«-sicn of his share in the ancestral immoveable property of the family.

The facts of the ease, so fav as they are material for the pur-
yos. 4 of this report, wore as follows : —

The plaintiff, his father the drfendant, and his brother, Lach-
wan Parshad, were members of an undivided Hindu family. The
paintiff cfaimed to establish his right to a one-third share of cer-
v shares in certain villages forming the ancestral immioveable
vroperty of the family, and to obtain possession of the same. He
alleged that he was excluded from inheritance, inasmuch as the
rlefrndant, deseribing him as an outeast, had made over possession
i aportion of the property to Lachman Parshad and a portion to the
vife of a deceased son. The defondant pleaded that, under Hinda
iw, such a claim by a son in the lifetime of his father was
myoiid, The Court of first instance overruled this plea and mave the
vlaitiff a d>cree. The lower appellate Court held that the plaintitt
was only entitled, under Hindu law, to a one-fourth share ot the
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ancestral property, and that possession of the share could not Le given
to P i in his tuther’s lifetime (1).
The plaintiff appealed to the High Court on the ground tha,

under Hindu law, he was entitled to 2 one-third share of the pro-
perty, and to possession of it.

The Court (Stuart, C. J., and Oldfield, J.) referred the following
question to a Full Beneh, viz. : —

¢* Whether, uader Hindu law as prevailing in this part of Indis,
4 son cun obtain possession by enforeing a partition of his share in
immoveable ancestral property during his father’s lifetime and
against his father’s wish, and under what circumstances.”

The learned Judges referred to the following anthorities—Dec
Bunsce Kooer v. Dwarkanath (2j; Ramchandra Dada Naik .
Dada Mahadee Natk (3) ; and Nagalinga Mudali v. Sublira-
maniya Mudali (1 ).

The Senior Government Pleader (Lala Juala Parshady, for the
appellant, cited Nitakshara, ch. 1, 5. 1, v. 27, and ¢h. i, s, §; Goor
Surun Doss v. Rawm Surun Bhubut (5); DBeer Kishore Suhyz
Siugh ~. Iler Ballub Narain' Singh (6): Raja Ram Teaviry v.
Luclosun Pershed (7).

Lala Lolta Parshad, for the respondent, contended thae the law,
under the Mitakshara, relating to the partition of property, whether
ancestral or acquired, was laid down i cb. 1, s. 8. Partition is at
the will of the father if alive. .5 does not relate to partition.
e cited Menn, ch, ix, v. 104, referred w0 iIn Mrange’s Hindw
Law, 2 ed., ch. 9, p. 179,

The cpinion of the Full Beneh wa . as tollows : —

The anwwer to the question teferred to us is, it appears to us,
supplied by +xpress toxts of she Mitak<hara. The fifth seetion of
thy fi-t oloiprer ot that work treat. of the rights of futher and sonin
prvperty arve toul, and in th- futh paragraph the anthor declares that
1or o1 Lecanoe de right v - qual or alike, therefore partition ix not
restricied to Feeneal o vhe Other™ <hoice ; and having explained

() seep 102, w0 5} 5 W.R, 52
2y wWR,, 273, (9 7T W. R, 2.
(3) 3 Bom, H, . Rp, 21 ¢, 13"V R, 15 % ¢,B 1.8, 8

Vel, 731
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in the seventl puropronh . b . v Lich he had discussed in the
second rection refeiiid ty oyt v-hich hud been acquired by
the father himeolf. in “2e eiglith veragroph he Jistinctly enounces the
rule ix: the follewing tarze, :—* Thas, whil» the mother is capable of
hearipg n “re =ons, rud fle father retains his woerldly affections and
Joes not de+ira vartition, a distribution of the grandmth@r’s estate
Joe. revertieliee take ploce by the will of the son.™ In the ninth
ond *anch } arasraphs he treats of the son’s right of interference in the
Db g d alie g~ with ancestral property as the consequence of their
indi-cipdnate right, and in the eleventh paragraph, in support of his
.orition *bat “the father, however reluctant, must divide with his
“oms, 1t their pleasure, the effects acquired by the paternal grand-
Zither,” he deduces the authority of Menu from the text—° I the
Zther recover pateraal weaith not recovered by his co-beirs, he shall
216ty wizless willing, share it with his sons, for in fact it was acquired
v him.” In which text the nature of the father’s interest in the
nroperty so recovered is declared to be the same as wonld have been
the interest of any one member of a joint family in such property
so recovered, that is to say, he would have the right to treat it as
his own.

The author of the Mitakshara himself reconciles what seeming
Jiscrepancy there may be hetween the rules as to partition exppunded
in s. 2 and the rules expounded in s. § by the statement tha$ the
texts cited in the former section refer to the father’s property,
and not fo the ancestral property.

In the Vyavahira Maydkha, ch. iv,s. 4, v. 4, it is declared that
the ungualified right of the sons to iusist on the partition of ancestral
property against the father’s will has also the sanction of Brhas-
pati :— The father and sons are equal sharers in bouses and lands
derived regularly from ancestors, but sons are not worthy (in their
own right) of a share in wealth acquired by the father himsel,
when the father is unwilling.””—“ From whieh,™ says the author, ¢it
results that sons are worthy of a share in property acquired by the
grandfather or other (ancestor), even though the father do not
wish it.”

Seeing that the language of the Mitakshara is free from reason~
able dorbt. ond that in vaces governed bv the Mitakshara the right
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ot the son to demand partition invito patre has been recognized in
Deer Kishore Suhye Singh v. vy Bullub Narain Singh (1) : R je
Bam Tewary v. Luchmun Pershad (2); Deo Bunsee Koiver v.
Dwarkanath (8) ; Negalinga Mudali v. Subbiramaniya Muleli (4),
and that if there be no reported cases in this Court it has L. a
accepted hitherto as well established law in this Court, we would
answer that, in the case of ancestral immoveabl» preperty, the son
has, under the Mitakshara law, an unqualified right to demand parti-
tion. It is unnecessary for us in the present reference to express
an opinion wheth:r the same rule applies to ancestral moveabls
property (9).

CRIMINAL JURISDICTION.

(Sir Robert Stuurt, Kt., Chief Justice)

QuekN . Jacar Mar.

Azt X of 1472, ss. 458, 471, 473 — Offcnce against Public Justice—Offence in Con-
tempt of Court—Prosecution— Procedure,

An offuce acain t publi~ jns*ice is not an off ne- in eonterpt of (rurt withia
Lie meaning of . 473, Act X of 1872 (6).

The € yort- Civil or Criminz), v aick is of opinion that there is »ufcient ground
fur inquiring ity 2 charge mertionad in £+ 467, 468, 469, Act X of 1879, is not
rreciuded by the provisions or s, 471 from trying th - accused per-on itself for t'n
oifence charged (7).

(1) 7 W.R., 502
(2) 8W. R.15; 8, C,B. L.R, Sup.
Vol.,, 731.
(3) W0 W. R, 273,
(4) 1 Mad. H. C. Rep., 77;also in
Laljeet Singh v. Rajeoomar Singh, 12 B,

$,8.v 3, and other texts. In the pre-
sent case the family interested in the
partition coasisted of the father and
two sons, each of these three being enti-
tied to one-third of the ancestral estate,
and that is the extent of the share for

L. R., 873.

() With regard to the plaintiff’s
shava, under Hindu law, in the ances-
tral immoveaole property, and to the
qitcetion of poseession, the Division
Court (Stuart, C.1,, and Oldfleld. J.),
when the earr was returned to it; in
delivering judgment, said :=*There
appears to us to be no doubt that the
Judge (lower appcllste Court) h-s
erred, the extent of tae share in
ancestral pr-perty to which a sonis
entitled hom., equil *o that of th-
father, a1d he i~ gniitlel ) sueh o -t
sh-re ac partition--Mital -uary, ch. i

which the plaintiff is entitled to a
decree in this suit.......covveiviiiinniinn,

(6) So held by Oldfield, J.,in Quee.
v. Rultaran Singh, ante p, 128, and by
the Calcutta High Court in Sufutoollas,
petitioner, 22 W. R, Cr., 45, But sc -
Reg. v. Navranbey Dulibeg, 10 Bom,
L. C. Rep,, 73; and 7 Mad. H. C. Rep.,
Rulings, xvii and xviii.

(7) Sre, however, Queen v. Fult-rep
€k, ant> p 129, Surat peli-
tioner, 72 W, P, Cr, 49; ana T M:A,
H. ¢ Rep, Ruh~r w21 v da
v.liich ca s the opoorit= con: . e~ ok iz
paced on ke 2 Son,

.



