
Puct, I :p.,ay a M, wonM ■ 'j' t » i ■ rh - .. 'ni. i of the- <ii; la?
Judge ill om c '  ̂ t’ ■ rull I- nth c f  PiTsidenpy "■
Court on Ae 23rd 5Ia ■, 1"'71 H ). But tb'‘ Full P iicli judgment
of this Conrt f2) inu'^ 1 tbink, ’  ̂ l.»llo\\t̂ d I v u- as I -j'plicaWe Monsfj
to thi  ̂ c ’.̂ . , c. ' i  I .o-'I.i tilt A*A>ie dismiss tliii* co^ts.

< li.iiyiiii.]’, J .- - I  c<n'-ur in Ji'<mi»ingf it?  rp].-al I'ith co!<t<.
] Taiii’i ' £.1 ■ b! und 1>Y t1i-3 Full Benoh rulinp; o f this Conit (M\

-iid 3tm-t iiol'l that th? oi’der of the Munsiff under s. 327, Art Y III
for tiling the award do:s not operate as a decree and is

T i O t

BEFORE A FULL BENCH. ists
__________ ■ April 2 '̂

 ̂ / ItjhuTt S -’Jirt, Kt., C iie f Jitstice, Mr. Justice Pearson, Sir. Jas'icf Tur rcr,
and Mr, Just ce

K ALI PARSHAD (l'i,ArNTiTir) r, RAM  CHARAN (DiiFrNiiiNi)

/J rs.iu Luw— l nJivided Hindu F a ’nili/—A,icestrul Im.aoveajle Prnp.-i ty—rdTtitim.

I ' ■'1 Tm'liTi-i 1 Hindu fiTiUy t’le son hâ , under the Mitikshr.ra, a i:ght to 
'rma” din the lUctime, and against the will, of his father, the partition and po-.- 
' licrv of his siwe in the ancestral immoveable property of the family.

The f ’.ets of th? on'̂ e, so f<ii as they are material for tlie pnr- 
Vrv, ofthi-i report, iv'ere as folious: —

The plaintiff, Ms father the defendant, and his brother, Laeh- 
Tjian Parshad, were members of an tin divided Hindu family. The 
piaintifF cfaimed to establish his rip;ht to a one-third share of Cfr- 
i-.hi ,shares in certain villages forming the ancestral immoveahJo 
T>roperty of the family, and to obtain possession of the same. He 
ulleji;ed that he was excluded from inheritance, inasmuch as the 
■lefrndant, describing him as an outcastj had made over possession
11 a portion of the property to Lachman Parshad and a portion to the 
V. ife of a deceased son. Tlio defendant pleaded that, under Hindu 
j't.w, such a claim by a son in the lifetime of his father 
>n\. vid. T)ie Court of first instance overruled this plea and gai o tlv̂  
ii’ aiTitifi' a d'cree. The lower appellate Court held that theplaintiti 
ivas only entitled, under Hindu law, to a one-fourth t̂ hare ot th<

 ̂ 0 . 15 W R , *hat ease expressed opnuiu; to tl
• E I n  aiBccff<nt.

II, r .  E , N .-w . I’ , 18G r 3'>3.
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H.7G ancestral propertj, and that possession of the share could nut Lp givcQ
----------------  to i ira in his father’s lifetime (1).

K a i i  P a e-
e »̂D The plaintiff appealed to the High Court on the gronnd that,

S.- . 'iiAnAjj. wnder Plinda law, he was entitled to a one-tliird share of the pro
perty, and to possession of it.

The Court (Stuart, C. J., and Oldfield, J .) referred the following 
(juehtion to a Full Bench, viz. : —

Whtther, under Hindu law as prevailing in this part o f India, 
a son can ohtirin possession by enforcing a partition of his share in 
iramovcable ancestral property daring his father's lifetime and 
si^ainst his father's wish, and under what circumstances.”

The learned Judge's referred to the foilo-wing authorities— Dec 
Bunsee Kooer v. Dwarkanath f i j i  fiamchandra Dada Naik y. 
Dada Malmdev Saik (3^ ; and Naffalinga Mudali v. Sulhira- 
mcnnya Mudali (4j,

The Senior Government Pleader (LaLi Juala PaTshad), for ihe 
appellant, cited Mitakshara, ch. i, s. 1, v. 27, and ch. i, s. 5 ; Goor 
iSurim D js s  Ram Sttrtm Bhuhut (5 ) ;  Seer Kishore Suh^t 
Siiioh -V. Jlrr Batluh JSarain Sinah (6^: Haja Ham Teioj'nr v. 
Liicki.mn Fenhad (« ) .

Lala Lalia Pars7tad, for the respijndent, contended that the law, 
binder the Mitakshara, relating to the partition o f property, -vThcther 
aocestral or acquired, was laid down in ch. i, s. 2. Partition is at 
the will of the father- i f  alive. S. 5 do(\‘i not rel'ite to partition. 
Ho citfcd Mena, ch. ix, v. 104, TefciTcd lo in ‘::̂ t;range’B Hindra 
Law, 2 ed., ch. &, p, 17

The cpiniou o f the Full Bench as ibllows : —
The .in-̂ YiOr to the cjuet̂ fvon rpferred to us is, it appears to nSj. 

':^ppli '̂‘’l »-\presf> toxtis o f ihs’  Mitak«hara. The fifth section of
rt'A Iir -t ( that work Ircat.i of Hie ri^ht'  ̂ of father and son in
pn pr rrv an o tt il, md in th tilth paragraph the author dcclarej tĥ .t 
ibr oi lv tau-.r ch- ri'^hr i - jm l or alike, therefore partition in no* 
rostricicd fT 1 ' j  1- fht iVhtr - thoice ; <ind having explained

( I ) bcs p. 1. 2, 10 ?5> 5 W . R , 51
(2  ̂ V* W. ii,, ars. (<i) I w. K , 5»2,
(3> 1 Bom. tf. i\ K 'p ,  M  i l  , IT, ' V, (1 , 15- S L ,  £  I .  E ,, j&r.'

'■f'- "6. Vci, in
^ i )  X I ' - .  .
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in the seventl* T ; i r ? \  t  f ; Lirli lie Iiad discussed in tiie it<7si- O i
fecond f ection -jd  i j  f -liieli had been acquired by
the father Mm- clf. h; pfgLth Dsiragr '̂phhe JHtinotlv enounces the s;h*!d
ruleiu the foDcni.ig tnrr'i-i:— Thus, Vvhil.’> the m otkr is capable o f RiuCiiAKAn.
bearjng n 're .'"̂ d the father retails his r̂or’ dh- ifffictions and
doe«; not dc' 5r« i: I'-ti^ion, a di-itribution of the grandiath«''r's estate
Joe r f i f  tiVe place by the will of the son."’ In ihe ninth
;3nd *“rrh} Jira^r'iphs he treats of the son’s right of interference in the
: i+h ' ‘5 d ali .’ ^̂ . with ancestral property as the consequence of their
ijtdi crii'aitatf right, and in the eieyenth paragraph, in support o f his

ition ihat ' ‘ the father, however reluctant, must divide w th his 
on'-,. It, their pleasure, the eifeots acquired by the paternal grand- 
thet,’ he deduces the authority o f Menu from the text— If the 

?3ther recover paternal wealth aot recovered by his co-heirs, he shall 
act, nsdess ujillinff,'shnTe it with his sons, for in fact it was acquired 
)v him.”  In which text the nature o f the father’s interest in the 

nroperty so recovered is declared to be the same as would have been 
‘ihe interest o f any one member of a joint family in such propertv 
so recovered, ihai is to say, he would have the right to treat it 
liis own.

The author of the Mitalcshara himself reconciles what seeminjr 
discrepancy there may be'hetween the rules as to partition expounded 
in s, 2 and the rales expounded in s. 5 by the statement that thp 
texts cited in the former section refer to the father’s property, 
and not lo the ancestral property.

In the Yyavahara Maydkha, ch. iv, s. 4, v. 4, it is declared tliat. 
the unqualified right of the sons to insist on the partition of ancestral 
property against the father’s will has also the sanction of Brhas- 
pati;— “  The father and sons are equal sharers in houses and lands 
derived regularly from ancestors, but sons are not worthy (in their 
own right) o f a share in wealth acquired by the father himsetf, 
when the father is umvilling.” —“ From which,”  says the author, “ it 
results that sons are worthy of a phare in property acquired by the 
grandfather or other (ancestor), even though the father do not 
wish it.”

Seeing that the language of the Mitakshara is free from reason
able dot bt. ;ind that in ca. es governed bv the Mi*akshara the right
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1S70 ui tli(' son to dv'mand partition invito patre lias been j-o< ogniztd in 
ir~~ Kishore Suhye Singh v. Urn' Bitllvh JVarain Singh (1) ; R jt'

, rijId Rain Tiwaty v. Luchmun Pershad (2^; Deo Bunsee Kvt ti'- v.
RiK-iuEAN. Dwarhanath (3 ) ; Na.galinga Mudali v. Suhhiratnaniya Mu Jali (A)  ̂

.ind that if ther(̂  be no reported cases in this Court it has b .. a 
accepted hitherto as well established law in this Court, we \\oulJ 
answer that, in the case of ancestral imnioveabL' property, the son 
has, under the Mitakshara law, an unqualified right to demand parti
tion, It is unnecessary for us in the pi-esent reference to express 
au opinion wUeth 'r the same rule applies to ancestral moveabb 
property (51.

the INDIAN LAW KEFORIS. [VOL I.

1876 CRIM IXAL JURISDICTION.
April 21.

(Si'r Ilobert Stuart, Kt., Chief Justice.')

Q l l EN V. .Jag \t M af.

A :l X  o f  \^1i, ss. 438, 471, H i  —Offence against Puhlic Justice— Offawe in Con  ̂
tempt o f Court—Prosecution —l ’rocediir<’.

An ofi.'iioe affatn t publK pis'ice is not an oil ne- in contoipjit o f (V'urt 'vithiii 
Uc uwAuiiiT of ii. 473, A ct X  o i 1872 (fi).

The C lurt Ci  ̂11 or Crirain'A, licli is o f opinion that there is Mifficitnt grountl 
fur inquiring ii»t-> a charge 'nrr.tioried in r:.. 467, 408, 469, A ct X  of 1872, is not 
] rc:clude(3 by the proTisiouj ot s. 471 from tr>ing th ■ aecused person itself for t'i> 
offence charg< J (7).

(1 ) 7 W . R., 502. S.5. y 3, ard other texts. In the pre-
(2) 8 W . B. 15 ; S. C., B. L. R., Sup. K<nt cme the family interested in the

Vol., 731. partition consisted o t  the father and
(3) l o w .  11., 273. two sons, each of these three being enti-
(4) 1 Mad. H. C. Eep., 7? ; also in tied to one-third of the aneestr.il estate,

Laljeet Singh v. liajcoomar Singh, 12 B. and that is the extent of the >share for
L. R., 373. which the plaintiff is entitled to a

(5) W ith regard to the plaintiff’s decree in this suit......................................
shtfm, under Hindu law, in the ances- (6) So held by Oldfield, J., in ^ueeit
tral immoTpaole property, and to the v. Rultaran Singh, ante p. 129, and by
quc'^tion of posoossion, the Diyision the Calcutta High Court in Sufaloollah,
Court (SUiart, C.J., and Oldfield. J .), petitioner, 22 W . E., Cr., 49. But st ■.
when the car:' was returned to it  ̂ in Reg. v. Navranhcg liuldbeg, 10 Bom.
dfliTcring ju d ^ e p t , said There II, C. Eep., 73 ; and 7 Mad. H. C. Rep.,
.appfcars to us to bp no doubt th it the Kulings, xvii and xviii.
Judge (lower appellate Court) h'S r " )  S^e, however, v. a,'('rrp 
erred, the extent o f sbare in ant? p i29, buyat- pt[i-
ancestral pr-perty to 's.hich a son is tî  ner, "2 W . P , Or,, 49; O'lu 7 M.vl.
entitltd Ti' Hi.. equ^l ^̂o thut ot th-. H. C, R.:p., Eu-i i l  '  ‘ X , i j
father, a id h e e u - 'i t ' ' ' !  i  su^h i o "  v. Iiich ca .e“ th.’  oppoi it’ coa: ,
-"h~re at j:,irti(ion—MitaL'liar.i, cU. i, plac'd  on vb ; ‘ '.on.


