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by thns exceptionally exompting a Court of Session from the
operation of tha provisions of s, 471, shows whab the general offect
aind aim of those provisions was intended fo be.

To permit the Court in the present case to charge and try for
the offenee committed before it wonld be interproting s. 471 us
giving the Coarba higher power than is allowed fo u Sessions Court,
A similur view of tho offoct of 8. 471 was taken by the Caleutta
High Court in Sajatoollch (1).

The convictions and sentenees passed on Bhikam SHingh and
Kaltaran Singh ave annulled, and the Court is divecled either to
commit them for trial or to send ile case to another competent
Magistrate for disposal.

APPELLATE CIVIL

]

(Mr. Justice Spankie and Mr. Justice Oldfield)

SHAIKII EWAZ anp avorner (Decrpt-wonprus) ». MOKUNA BIBT Awp oxuens
(JuvomeNT-DEBTORS Y

Pre-emption—~Conditivaal Decree—~¢ Final” Judgment and Decres

Tux Courd granting a decree to the plaintiff in a pre-emplion suit is compeient
o grant Uhe deevee subject to the payment of the purchase-money within o fixed
period (2), and if the deerce-holder fails to comply with the condition imposed nn
Jim by the decvee, he loses the beneflt of tho decree,  Shee Pershid Lall v, Dhikwoor
Rai (8) approved,

When a direction contained in a decree referred to the time at which such
deeree shonld becowe jinal, held (the case being one in which a special appeal lay)
that such decrec docs not heeome final on being affirmied by the lower wppellate
Court, but on the expiry of the period of special appenl, or, where sych an apponl
wag instibuted, when the decision of the lower appellate Court was affinned by
the High Court.

Top plaintiffs in 4 suit to establish a right of pre-emiption in
respect of a share in a certain village, under and by virtue of a
clause in the village administration-paper to the effeet that no

(1) 22 W. R, Cr, 49. (83 Contra see Syud Ahsun Al v, Subokes Beebee, .
10 W. R, 53. (8 I C B, N-W.P, 1868, p, 254.

* Miscellancouns Special Appeal, No, 66 of 1875, from an order of* tha J mlga

of Aramgarh, dated the 234th July, 1875, affirming an ovder of the Munsif, dated
the 18t May, 18735,
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share in the village should be sold or tramsferred in any way to
a stranger unless it had been previously offored to and heen rofused
by all the co-sharers, obtained a decroe in the first Court on the
oth January, 1875, which declared their right to the possession
of the share on the payment of Rs. 800 within 81 days from the
date of the decree bocoming final.  An appeal to the lower appellate
Court by the vondees, defendants, was dismissod on the 18th Mareh,
1875, the decision of the first Court being affirmed, and a special
appeal by them to the Iigh Court was dismissed on the 27th August
following, the lower appellate Court’s decision being affirmed.

The decrco-holders paid the amount of the purchase-money into
court on the Ist May, 1875, and prayed tlat possession of the
property might be given them in execution of the decrece.

Both the lower Courts refused execcution of the decree on the

ground that the deerce-holders had fail eod to deposit the purchase- -

money within the time spocified in the first Court’s decrce, hold-
ing that that deeree becameo final on the 18th Mareh, 1875, the date
of the judgment and decree passed in appeal.

On special appeal to the High Court the deerec-holders eon-
tended that the right of pre-emption decreed in their favour was not
lost to them by reason of their failing to deposit the purchase-money
within the time spocified in the deerce, and that the decree did not
become final till the date of the decision of the special appeal,

Mr, Mahmood for the appellants.
Lala Lulta Parshdd for the respondents.
The judgment of the Court was as follows :—

The first plea hardly arises in the shapd in. which it has been
thrown. But it has always been the practice of our Conrts in these
Provinces to insist upon the payment of purchase-money in cases

Sheo Pershid Ldll v. of the yature Wiﬂlll] ihe period pmscmbed
Thdkoor Rar (3)- - by the Court. We are mmderstood to follow
the ruling of this Court murginally noted. Therea pr&em}?tor
obtained adecreo {rom e first Court which provided a certain time
within which the sum ascertained to be the pﬁrchase-mpney. was. tCs
‘be deposited. T he pre-emptor appealed against the amount fixed by

() H, C. R, N-W. P, 1868, p. 264
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the Court but failed. Ilo did nol deposit the money within the
fixed time, and the Judge declined to enlarge the time, 1t was Lield
by this Conrt that tho plaintil) inappealing from thoe original decree,
could not egeape from the obligation which it fwposed, aud the
lower appollate Court wag not hound by law to insert in ity deerco
any special diroction concorning such deposit wnless occasion
called for it, althongh it was important to have done so.  This rul-
ing is not one exactly in point. But the principle laid down is the
samne. The Clourt was compotont to make the divection it did as te
the payment of the money, and if the decrec-holder fuiled to comply

with the obligation imposed on Lim by the decree, he would lose
the benefit of it.

As to the sccond plea, tho docision referred to by the lower
appellate Court (1) is not one in point, for the ruling thero related to
the question whether a plea of limitation conld be heard for the
first timo after o remand-order on the merits had heen carried out,
when it bad not been made the subject-mattor of appeal at a pro-
vions stage. Tho words in the docision—“it appears to us that the
jadgment and decree, from which the ninety days are intended to bo
réckoned, are the final judgment and decree in the suit between the
parties” (2)—might perhaps be misleading as to what is to be consi-
dered the final deeision of the case in the suit before us,  Tho words of
the deerec of thefirst Court are that the plaintiffs “ shall male a deposit
of Rs. 300 within 81 days from the datothis (the Munsi{{’s) decision
becomes final.” In our opinion a decision cannot be said to become
final wotil the time for the last appeal allowed has expired, or, if
appealed, it has bocome final by the deeree of the High Court, as the
ultimate Court in the conntry. In the suit hofore us theve was a spe-
cial appeal allowable under cortain circumstances, and the Rs, 300
were deposited bofore the time fixed for the presentation of a special
appeal had expired. Indoed, the spocial appeal was subsequently
admitted and ultimately dismissed on trial on the 27th August, 1875,

Under this view of the case the ordor of both the Courts below is
wrong. Theappeaiis decreed and the decision of the lower appellato

- Court reversed, and the case rcmanded to it under s 85F Act

VIIT of 1850, for trial on the merits. Costs will abide the result,
(1) Mirza Hinonut Bakadoor v, Gobindo Yanday, 5 W. R, 01, 2 At hey 98



