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party, and by the decision of the Bombay Court in Bhugwan Golab- 1875,
chunil v. Kriparam Anundram (1), The decision of this Court in  ——————
s J S S X S Oy T4ty o : 1 i Dgnr -
M(ul/m. Stngh v. lmu.lw.wy Loy (2) itis truc is opposed to these  p,
authorities, hut in onr judgment that ruling cannot be supported. v

Tuicon
Drax,

BEFORE A FULIL BENCIL 1875,
August 27,

[ Y

Mr. Justice Twrner, Officiating Chicf' Justice, Mr. Justice Pearson, Mr. Justice
Spankic, and Mr. Justiee Oldficld.
DALA CIAND axp ovupus (Derexoaxts) o SARERAZ axn otunrs (Pras-
TIFES, )¥
Redempiion of Mortyage— Limitation—dekuowledgment of  Tide of Morigagor or of
At right o Redegm—det LX, of 1871, sch, 1, 148.

Where the defendants allested as correct the record-of-vights prepared at a
settletient with them of an estate in which they were described as mortgagees
of the esiate, bul which did nof mentivn the name of the mortgagor, keld (Sran-
ko, J. dissenting) that there was an acknowledgment of the mortgagor’s rvight to
rodeem within the menning of article 148, seh, if, Act IX. of 1871,

Per Pesrson, J~~That there was also an acknowledgment of the mortgagor’s
title.

Lop Srawwan, J, conlra.

Tne plaintitls sued to redeem a mortgage of the entive 20 his-
was of mauza Pal, pargana Jauli Jansath, zila Sabavanpur, alleged
to huve heen made in 1811 for Ts. 241 Ly their ancestors to the
ancostors of the defendants,  The latter denied the mortgago, alleg-
ing that hl"my were the proprietors of the estate.  From the evidence
adduced it appeared that in 1863 the plaiutitffs applied to the reve-
nue authoritics to record their mames as the mortgagors of the
estate, but the application was refused.  In May, 1872, at the in-
stance of the defendants, the entry of the word “mortgagee” oppo-
sibo the names of the defendants in the khewat annually pveparéd
by the patwiri was dirccted to be discontinued. The first Court,
looking at those circumstances, treated the suit as one for the pos-
session of land and dismissed it, holding that it should bave been
valned ab five Hines the revenue payable to Government in vespech
of the property in suil, ingtead of aecording to the prineipal amount

(1) 2 Borr, 89.  (2) H. C. R, M..W. P, 1868, p. 101.
* Appeal under cl. 10 of the Letters Patent, No. 4 of 1875,
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of the mortgage-money. The lower appellate Court held that the
suit was correctly valued. It disallowed 2 plea taken by the defen-
dents to the effect that the suit was barred by the law of limitation,
as it appeared that the defendants’ anecestors had signed the khewat
and the khatdun{ shara asdmfwdr prepared at the settlement
of the estate with them under Regulation IX. of 1833 in 1841,
in which they were described as mortgagees, which it held amounted
to an acknowledgment of the plaintiffs’ title as mortgagors, and
remanded the suit to the first Court for disposal on the merits.

The khewat of 1841 made no mention of the nature of the
mortgage and none of the mortgagors. The parties who signed
it were described as holding certain shares and as mortgagees.
There was no record of the names of the owners of the shares. The
khatdunt shara asdmiwdr showed the rates of rent payable by
tenants. The parties who signed that paper were also described as
mortagees. There was a note by the officer making the settlement
that “the parties in possession are mortgagees, but the amount of
the mortgage and its duration are unknown : it occurred before
British occupation.” The parties did not, in affixing their signa-
tures to either document, add the word “mortagecs” The khewat
was not confined to a record of the distribution of the shares and
the interest of the parties as mortgagees. It contained the
ikrdr-ndma, or wdjib-ul-arz, being a record of agreement between
the coparceners amongst themselves, on various maftters, and a
detail of customs &c., prevailing in the estate. The signatures
were affixed at the foot of the document. The tahsildar recorded
that, after all the particulars of the ikrdr-ndma and the amount
of rupees had been read out to the parties, they affixed their
signatures and marks with their own hands. Similarly with the
khatdunt share asdmiwdr, the tahsildér recorded that the parties,
after hearing the rates of rent, had affixed their signatures and
marks, and verified all the particulars entered in the document.

On special appeal to the High Court from the order remanding
the case the defendants contended that the signatures of their ances-
tors to the documents did not amount to an acknowledgment of the
plaintiff’ title as mortgagors or of their right to redeem, within
the meaning of Act 1X: of 1871, sch, i, 148. They also contended,
with reference to an order passed in the settlement department in
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January, 1864, which refused an application by the plaintiffs for
the entry of their names in respect of certain unculturable lands
and trees in the village and referred them to a Civil Court, that the
suit was barred by limitation, not having been instituted within
three years from the date of that order.

The learned Judges of the Division Court (Pearson and Spankie,
JJ.) before which the appeal came on for hearing differed in
opinion.

The following judgments were delivered :—

Prargon, J.—This is a suit for the redemption of a mortgage
said to bave been made in favour of the defendants’ ancestors by the
ancestors of the plaintiffs in 1811, and was dismissed by the Court
of first instance improperly on the ground of insufficient valuation.
The lower appellate Court has rightly held the valuation to be
correct, and, disallowing a plea set up by the defendants to the
effect that the suit was barred by the law of limitation, has rgmand-
ed the case to the first Court under s. 35}, Act VIIL of 1859,
for trial and disposal on the merits. The plea of limitation has
been disallowed with reference to an acknowledgment of their mort-
gage tenure recorded in the settlement record of 1841, whick is
signed by the defendants or their forefathers. In that record they
described themselves, or allowed themselves to be described, as mort-
gagees of the estate in question ; and by so doing admitted by im-
plication the title of the mortgagors, whoever they may be, and
their right to redeem the property. Whether the plaintiffs’ ances-

tors were the mortgagors, and whether the mortgage was made by
them in 1811 for a consideration of Rs. 241, are questions which
must be determined before it can be decided whether the suit can be
maintained. Even if it be established that the plaintiffs’ ancestors
were the mortgagors, unless it be shown that the mortgage was not
made before 1811, it may be found that the suit is barred by limi-
tation. But although the Subordinate Judge’s decision is open to
this objection, that he has somewhat precipitately declared the snit
not to be barred by limitation, while not quite consistently remark-
ing that, ¢ if the plaintiffs can prove the mortgage to have been
effected by their ancestors in favour of those of the defendants in
3811, they will obtain a decree, if not, their claim must be reject-
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ed,” there is nothing objectionable in bis remand order on the
agsumption that the malerials on the record were not suflicient to
enable him to decide satisfactorily himsolf,  There is no foree
in tho grounds of appeal.  Nothing is shown lo be a bar of tha snit
in the proceedings of 1864, which reforved to a claim of eevinin
manorial rights only.  The admission of the mortgage tenes in the
settlement record of 1811, il i can ho reforred to the plaintilfs’ an-
cestors, and the morbgage be fonnd to have heen made by them in
1811, is sufficient to give a new period of limitation from the dute
of the admission. With these remarks, the appeal is dismissed with
costs.

Spawkrg, J—Article 148, sch. i, Act IX. of 1871} provides
that time shall run from the date of the mortgnge, unless whon
an acknowledgment of the title of the morkgagor or of his right of
redemption has, before the expiration of the preseribed period, been
made in writing, signed by the mortgagee or somoe person clahming
under him and, in such cage, the date of the acknowledgnent.

Itis argued in this case that some of the ancestors of the defond-
ants, appellants, atlested ag correet the Lhewat and bhatdund shera
asdamiwdr prepared at the settlement under Regulation TX. of 18338
in 1841, in which they are deseribed as mortgagees.  Their signa-
tures, it was contended, are an acknowladgment of the mortgage
tenure, and fakoe the ease onb of the operation of (he Hitation law.
(The learned Judge, after stating the facts relating to the Ahewat
and the fhatdunt shara asdmdwir, conlinued) :—I6 will he seen from
what T have stated that the partics who signed have not acknow-
ledged any particnlar fact, but their signatures must be {akon as an
admission of the general aceuracy of the khewat and fhatdind, the
one containing a variety of matter, the other having the special
ohject of showing the rent payable to the landlords by their ten-
ants.

I may also mention that there did not appear to ho any recog-
nized owners in 1841, the entive 20 biswas being in the possession
of persons described as mortgagees. T abtribute this deseription to
be due to some report regarding an earlier settlement and the siate
of the village then, obtained [rom the oflice when the settlement
under Regulation IX, of 1833 was made.
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I do not regard the signatures of the ancestors of the defendants,
under the circumstances doscribed, as amounting to an acknowledg-
ment of the title of the mortgagor or of his right of redemption,
within the meaning of article 148, seh. ii., Act IX. of 1871. The
record shows that the appellants did uot acknowledge any right
of rodemption anywhere. They contested in 1863 an attempt of
the heirs o' the mortgagors to establish their vight of redemption,
and ullimately in 1872 they suceeeded in obtaining an order from
the revenne anthorities for the crasure of the word mortgagees.

If wo look at the effect of an acknowledgment in writing in
respect of a debt or logacy (8. 20, Act IX. of 1871), we find that
no promise or wadorlaking would fake the case out of the operation
of the Act, unloss the promise or acknowledgment amounts to an
express wderboaking to pay or deliver the debt or logacy, or to an
nngaalified admission of the liability as subsisting.  ®o I thivk that
any oxe who desires to take his claim oub of the eporation of article
148, sch. ii,, must show a cloar and expross acknowledgment in
writing: of the titls of tho morlgagor or of his right to redeem, that
this acknowledgmont must be unqualified and made traching the
morbgage. 1t cannot bo implied from a general admission of the
acenracy of cortain scttlewont rocords dealing with a great variety
of matters.

1, therefore, wonld decveo tlte appeal, roverse the judgment of
the lower appellate Court and restore that of the first Court, with
costs, '

The defendants appealed to the Full Court, under the provisions
of ¢l. 10 of the Letters Patent, against the judgment of Penrson, J.

Munshi Ianmemdn Parshdd (with him Babu Jogindro Ndtk
Chandhart ), for the appellants, contonded that the mere signatures
of the mortgagees to a document, in which they were described as
mortgagoes; and which did not show who the mortgagor was, or the
naturo of the mortzago, orthe amount of the morbgage-roney, did not
amount to an acknowlodgment of the title of the mortgagor or of
his right to redeorn. There is no written acknowledgment {-mlmhing
the mortgage, signod by the mortgagecs, which expressly, or by in-
plication, acknowledges. the title of tho morigagor or of his right to
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redeem. The entry in the documents was ‘made by the settlement
officer.

Pandit Bishambar Ndth for the respondents.—The mortgagees
were in possession of the property. They assigned to themselves at
the settlement of the estate the position of mortgagees. The entries
were made on their representation, and are signed by them. The
statements recorded are accepted by them. This amounts to an
acknowledgment of the title of the mortgagor, whoever he may be.

Turner, Orra. C. J., and Oupriewp, J. concurred in the fol-
lowing opinion :—

The question which arises in this appeal is whether or not there
has been a sufficient acknowledgment of the mortgagor’s title or his
right to redeem to prevent the operation of the law of limitation, or

rather to give the representatives of the mortgagors a new period
from which limitation should be computed.

The terms of the law, an acknowledgment of the mortgagor’s
title or an acknowledgment of his right to redeem, were. not, it may
be presumed, intended to be mere tautology. An acknowledgment
that a certain person, or his representative, is the proprietor of the
estate is an acknowledgment of his title. An acknowledgment that
the mortgage is a subsisting mortgage would be an acknowledg-
ment of his right to redeem, if he established his title.

The provisions of the English Statute 3 &4 Will. 4, ¢. 27, s. 28,
require, in order to enlarge the statutary period of limitation, that
an acknowledgment of the title of the mortgagor or of his right
to redemption shall be given to the mortgagor or some person,
claiming his estate, or to the agent of such mortgagor or person,
in writing signed by the mortgagee or the person claiming. It

appears to be the law that any acknowledgment, which before the

passing of the English Statute would have been sufficient, will
satisfy the requirements of the Statute if it be given in writing to-
the mortgagor or to a person claiming his estate, or to the agent of
such mortgagor or person.—Fisher on Mortgages, 2nd ed. vol. i, 502,
page 288. DBefore the Statute was enacted it was held that an ack-
nowledgment of the mortgage as a subsisting mortgage was an
acknowledgment of the mortgagor’s right to redeem ; and in a case
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‘quoted hy Lord Hardwicke it was held by Sir J. Jekyll that,
whero a testator deseribed an estate in his will as my “ mortgaged
esfate”, it was a suflicient acknowledgment of the mortgagor’s right
to redeem (1), This ruling appears never to have been over-ruled :

itis yuoted in Tudor’s Leading Cases, vol. 1i, 4th od., 1065, We
are not, indood, bound by Tinglish cases, but we may usefully con-
ault them.

With the exception that it requires the acknowledgment to be
in writing, tho law of limitation in this country, so far as it applies
to the question befores us, appears to be analogous to the Inglish
law as it was establishod by the practice of the Courts of Bquity
befora the Niatube above reforred to was enacled. The law of
British India does nob require that the acknowledgment should he
given to the wortgagor, but, in othor respects, it follows the langu-
age of the Tnglish Statute and the practice of the Courts of Bquity
boforo that Htatnte was enactod. The acknowledgment must be
i wr iting, signed by the morfgagoe or a person claiming under him,
and it must, acknowledge the title of the mortgagor or his right to
rodec,  In the caso bofore us the sottlement gfficor had prepared
the record-olrights, a rocord which hy law he was bound to prepare,
ghowing the juteresds in tho villags of which he lound persong in
possession.  I'rom the records of preceding sebtlements he ascer-

ainod that the appellants, or rather their predecessors in title, had

oblained possession in virtue of a mortgago, and he entered them
accordingly in his record as mortgagees, To this record, for the
purpose of certifying to its corroctness, he obtained the signature of
those whomn he found in possession, and, amongst others, of the appel-
lants. 'This appears to bo a stronger case than that decided by Sir
J. Jekyll. Here there is not a mere doseription of the‘estate as
a mortgaged estate, but a subseription to a record purporting to
show the extent of tho rights which the persons in possession en-
joyed. For this reason we hold the acknowledgment sufficient, and
would dismiss the appeal with costs.

 Pransow, J.—There can be no doubt that the settlement record
of 1841 does not contain an express acknowledgment of the title of
any particular persons as owners of the estabe in questlon in this

(1) 8 Atkynw’s Rep., at p. 114.
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gnit or of their right of redemption, for the mortgagors or their
representatives are mnot named.  If, therefore, such an express
acknowledgment be required by the terms of articlo 148, sch. i,
Act IX. of 1871, tho present suit, instituted in 1874 for the rodemp-
tion of o mortgage allaged to have been made in 1811, iy liable to be
dismissed as barved by tho law of lmitation, 1 atill adhore to the
opinion intimated in my judgment of the 8th April last, that such
an oxpress acknowledgment is not required, and the acknowlodg-

"mont of a subsisting mortgage tonure is by implication an ae-

knowlodgment of the title of an owner and of his right to redoem,
and sufficiently for all practical purposes complics with the terms of
tho law. It is not reasonablo to suppuse that any ono would allow
himself to be described as the mortgagee of a property of which the
mortgage had ceasod to bo redoomable at law, and the names of the

“owners thereof had been lost to knowledge by lapse of time, without

any mention of those circumstancos, - In the prosent case there are
no grounds for supposing that in 1841 there was any doubt or dig~
pute as to who were the owners, or whethor they wore entitled to
rodeem the property in suit. The addition of their nawes, though
it would have completed tho statement of the facts, wus hardly
pecessary, and the omission of their names was presumably acel-
dental. An acknowledgment of a mortgage tenuro not including
the title of a mortgagor and of a right to redecm appears to ba
meaningless, useless, and absurd. The main point is whether the
tenuroe is that of 2 mortgagee ; it can make no differonce to the
mortgageo whether the owneris A. or B. If it be leld that an
entry deseribing C. as mortgagee of a share, acknowladged by O.,
would be an wclmowledwmeni" that would satisfy tho requirements
of the law, it cannot plansibly be contendod that an entry deserib.
ing C. as a mortgagee does not deseribo a subsisting morigage
fonure. But if there were any real doubt as to whother the ag-
knowlodgmont implied in a man’s description of himself as o mort.
gagoo referred to a subsisting morfgage, or one which had ceased
to bo redeemable, the doubt might easily be removed by an enquiry
23 to whether the morigage had or had not ceased to be redeemable
at law at the date of the acknowledgment.

The view which I have taken as to what constitutes a sufefent

seknowledgment i5 . apparently not at variance with English law.
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In pagoe 288, vol. 1, Fishor’s Law of Mortgage, it is stabed thot
“any espression refurring to the estato os mortgaged will be a
sufticient acknowlodgment.”  The description hy a man of himself
as the mortgagee of an estate is surely a reference to the estate as

(5 2kt
mortgaged to him.  In the ease of Stangficld v. Hobson (1), cited
in snpporh of the doctrine, the reforence to the dstais, sz one of

which the mortpage was redeemable, did net exprezs the nams of
the party eutitied to redeem, which was escertuined by exlernal
evidence. This case establishes both the pomis for which I con-
tend 5 first, that un acknowledginont of a morigage tenure is by
implication an scknowledgment of the title of an owner ; and
secondly, that other ovidence may be admitted to show who is the
porson possessing that title to whom the acknowledgment referred.
In that ense the evidenee indicating the owner may have been nearer
at band than in the present ease ; bub that difference does not affect
the principle that an acknowledgment of a redeemable mortgage
may ho cermected by evidenco with the person entitled to redeem
it.  On {he other hand, it is obsorvable that the acknowledgment in
that caso nol euly did not specify any particular person as the
ewner, bal that it did not specify any particalar property as the sub-
jeet of the morlgage ; and further, that it was apparently made after
the lapse of the period of the limiwtion, when the right of redemp-
tion, if it lind not been extinguislied, could not bo enforced at law,
The acknowledgment, indeed, which was deemed sufficient to take
the case out of the ordinary operation of the luw of limitation was
no more than an answor by the mortgagee to a proposal on behalf
of the mortgacor for a meeting for the purposo of eonsidering the
matier of {hie debt, to the effoer fhat, unless some one was prepared
to pay the debt, a meeting would be uscless. It was held that, by
that answer, a tight of redemption bad Leen admitied ; and the
admission was snpplemented by evidence which pointed out the mort-
gagor and the mortgaged property. In the present ease the
acknowledgment takes the form of a deseription by the defendants’
ancestors of themselves as mortgagees of the property in question

on the public and solemn occasion of a settlement, the mortgage not .
being known to have been ixredeemable at Jaw at the time, and a

(1) 3 De G, Mac. & G. 620; 5, ¢. 16 Beay. 836 ; 22 L. J. Chanc, 657,
19
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olue 1o the names of the owners being found in the sottlemont
records.

- At page 314 of Atkyn’s Reports mention is made of o case in
which 8ir J. Jekyll decreod a redemption upon the cireum-
stance of the pexson who was in posscssion of an estate origin.u]l‘y in
mortgage calling it Ly the name of the mortgnged estats i bis wi}L
This case supports my judgment net Loss than that of Shwwyield
v. Hobson above quoted.

SpANKIE, J.—: am wader the fmpression il my honorahlo
colleagues take a cidoront view of this caso than 1 do. [, there-
fore, would simply say that I adhere to my former judgment.
Nothing was stated at 1he hearing which shows me that my opinion
was wrong, and 1 can add nothing to what I have already pul on
record,

APPELLATL CILVIL

(Mr. Justice Pearson and Mr. Justice Turner)
CHUNNI (Drrexpaxt) v TILAKUR DAS axp orosns (PLasrireg)e
Mortgage~~Condition aguinst Alicwtivi —Quciion-purchaser

A transfer of mortgaged property made in contravention of a condition not to
alienate is not sbsolutely void, but voldable in so far as it s in defenzance of the
mortgagee’s rights,

‘Where, in contravention of a condition not bo alienabe, the mortgugor uul trans-
forred his proprictary right in the mortgaged property to a third person for o ferm
of years, the Court declared that sneh transter should nol be binding on o purehaser
at the gale in execntion ¢f the deeree obtained by the mortgagee Tor the sale of e

property in satisfaction of the ortgage-debt, unless such purchuser desived its
continuugce,

Davaansay mortgaged to the plaintifly, Ly a deed dated the 24th
November, 1870, a share ina certain village as sceurity for the
repayment of a loan made to him by the plaintiffs, The morigage-

* Special Appeal No. 1000 of 1675, from a decree of (he J udge of Barellly, dated

the vl August, 1875, reversing a decree of the Subordingle Judge, dated e 2and
Pebruary, 1875,



