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an action, although the plaintiff may have brought suit within the 1875. 
poriod presci'ihod by tho law oi liinitation. In the case before us it 
has boon found that the appellant, knowing that the respondent was 
building on hor land, abstained from commencing proceedings for 
one or two years. The respondents have set up a title to the land 
which has been held to bo manifestly false. They must have known 
they had no claim to it, and they could hardly have doubted it be
longed to the zemindar. Had they thought it probable the zemind4r 
would consent to their usurpation, they might have assured them- 
tselves on tlie point by applying to her ])ofore they expended a rupee 
on the land. Under the circumstances, we cannot hold that the 
delay in the institution of the suit is sufficient to deprive the appel
lant of Iior right to relief.

The appeal is docreod with costs, and so much of the decrees o f 
the Courts IkjIow as dismissed the claim to the plot in question la  

this fi])peal are reversed, and the claim is decreed.

OEiaiSTAL CIVIL.

•(Mr, Justicc Turner, €[ffidatbH) Chief Justice, Mr, Jnstice Pearson, and 
Mr. Jnntiee Oklfidd.}

OROSTHWAITB (Pi-AiNtiF^) HAMILTON (P b»bn» ant).

^Principal oml Buniin^Chrk o f the Small Came Court'—'Bond for Performance o f
Duties of of Surefjf—AcC XI, o f 1865̂  ss. 45, 5li—Small Cause
C(Mrt Jml(js>~-lYampal Suddcr Avmeii (Subordinate J^dge)-^Jurisdiction.

Mdd that, in permancwtlyinv'cstiiig, under s. 51, A ct XI, o i 18G5, tlie Jtidges 
■of the Coarfcs o f Small Cftusea at Agra, AUaluibad, awl Benares, with the powers 
of II rniicipiil Sinki(;r .\u)Oi;ncHiilioi'(linii,L<! .Tudiro), tlic locfil Qoyernmeixt did nofe 
ijxc'ced itri pinvcjr or iiuuinivuuo iJio Jaw. iiltlioiigli tho oi-.cMsioiiiilinfestitureol Small 
Ctuwe Ooiii't JudgcH by iifiiui; .froiu tUuo to tiviiCj ■\vitli t.Jic povers of a Principal 
Suddcr Amocn, may bave been tho mode of procedure coritomplatedby the legislar 
ture as the one likely to be orclinavily adopted, (dftn'sumat Bijes Koeer v. Sat, 
JDamodur J )«s s (l)  impugaed.)

The dof-euaaut and J. W. C., Clerk of tho Small Cause Coart at Allahabad, en
tered into a bond to tho Judge of theiSmidl Cause Coart, as well as to his suceessor  ̂
laoffiiCC,iu ft certaiu aum »s security for tho true and faithful Jjei'foriaajicehy S.Vf.

(I) E  a  n,, N. w . p., im ,)?.
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CuysTEWAi'fi! agaiuHl, liioilet’tjndaiiiiiHKurety, lluil. Iu> w!i'.* li(i.l)lt' t'nr niisii.i(in'ojiri!iliuii hv ,!. W. {'.
W- of tuoneya ai'isiiiK from Halci; of inovtiultlc; pt'optn’iy Iti'ii! in I'XtH’uitun ui'

IliMiL'i-oN, jj, „j- ht:i jicnvci'ii as Kiilf-

(m liiu if ,c  J u ( ls ( i ,  u iu l l l u i i ,  lu u l  Lh(! B it ia l l  ( ia i im i (!<iurl, Jtiili.'-c iu>l, 1j«h ‘H iu v i-H fc t l, »l, 

t h o  t in iG  o f  ilu !  ( '.x ecu tiu m  u l' U u ' lu n u l, w i l l i  U h ! j)o\V(*r.s o f  ti S itltn r tlii ia .lt'  U )h
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Thih suit wfts institulxul in ilie Ĉ ourt of Ou.) StilJonUnale 
of AlUiliaku'i, l)iit wan transiVn'rtMl to tho Higli riouri for iriul l>y 
an ordor of Tumor, O.iJ.J'., on tlto iLpplicjitiffU of ilio <l(‘ft,̂ {idant. 
It was a suit on ii socurity-lHiud <jii tho 20th Muroh,
1871, hy tlio dofoiulant aud one J. W . (̂ ûircli, iflioii (̂ Icsrk of ilut 
Small Cause Court at Allahabad ; aiul it waB hrought to rocover 
from the defondant a sum of 11b. 2,000, l)oiug- a portion of (jeriuin 
moneys alleged to have hcon recx'ivod hy tho said Gluirch iti hiH 
official capacity, and to ha.’ve boon fraudulontiy miaappropriated hj 
him.

The plaint, as originally drawn, purported to ho filed on hoiialf 
of the Secretary of State ’ in Oounoil. The mat(.̂ rial portion of 
the hond was as follows :— “ Ivnow all men Ify thoHc prt'sontB that 
we, John. Montgomery Hamilton, of Allahahad, land and house
holder, and John William Clrarch, Clerk of tho Goiirt of Small 
Causes at Allahabad aforesaid, are hereby jointly hold, and caoh 
of UB severally firmly bound imto William Tyrrell^ i]s(|uiroj of the 
Bengal Civil Sorvico, and Judge of tho Court of Small Causes 
aforesaid, as well as to his siiGceasors in offiuo, daring the conti
nuance of these presents, iu the sum of two thouiaand rupoes law
ful current money as security for tho true and faithful jwriurmano.  ̂
by the said John William Church of his duties as Cku‘k of the said 
Court, and for his well and truly accounting for all moneys entrust
ed to his kodpiiig as such Clerk of the Court, B'ow the cotidiiiong 
of this bond are that, if owing to inisapproprijition or miMappli<mtion̂  
but not owing to fire, rohbory with force, or any cause b(.‘yond the 
control of tho said John William Churohj any defitdciK*y shall 
arise in. the moneys so to the John William Church cniirusted, then 
we tho said John Montgomery Hamilton and John William 
tod each of us separately, opr rospectiye heirSj executors  ̂ lulminia- 
tratorsj and assigns, are boimd to make good the same to thy «tcafc
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of tlie misappropriation or misapplication, pro^nclod the same isys, 
(!5cs not excood the amomit lieroin stipulated, in which case no 
clciiin, sliall lies as nnder this instrument farther than for the sum 
of two thonsand rnpeos apjiilnst each of ns separately.”

On c'ln o])jcction taken by the delx^ndant, it avas hold by the Court 
tliat the suit was not maintainable in the name of the Secretary 
of States, as he was not a [>arty to the bond ; and the plaint was 
thonnipon arn(nid('dj the name of Mr. Crosthwaitc, the then Judge 
of the Court of Small CauBOB at Allahabadj being substituted as 
pluinlit!’. In his answer to ilie case on the merits tho defendant 
fidmitted i.ho ox<Kiuiion of the bond and tlie misappropriation by 
Churĉ h;, but contend(ul that he was not liable for any money 
rcHMUved by Chureh, exc(5pt in Ins capacity as Clerk of the Small 
CaviBO Court; tliat after tho execution of the bond (and not px’e- 
*vi(mHly) the tludf*'e of the Stnall Cause Court at Allahabad was 
im'est!.Hl with tlurpowers of a iSnbordliiato Judge, and that it was 
in tbo diseJ»ar«ro of duties imposed upon him by tho Judge acting 
in tluH now eapafsify that Ohuroll h;id received and misappropriated 
ihe moneys referred to, and ihat tho plaintitF “  misconceived the 
oxtf^nt of hiB liabiiit'.y in suing liim for suma received by Church 
acting as bailiff to th(̂  fcî ubordinate Judge.”

Tlio iHHUos to b(̂  tried wen', settled at the first hearing. Tlio first 
o f tlitJHo iHHues ndbrrtKl to the inHtitntitsn of the suit by the Secre
tary of Bfcato in (Council, and was dispoBcd of in the manner above 
sbited. The 2nd, Brd, and '1-th the only others material for
tho purposes of this rt^port, w(u’e as follows

(2) A t tho time th<’s bond in suit was executed by the defendant 
was tho Judge of tho Small Cause Court invested with the 
powers of a Subordinate Judge?

(S) Was it a part o f tho dxities of J, W . Church, as Clork of 
iho Small Cause Courtj to recoivo monoysari.sing from sales 
of moveable property held in execution of decrees passed 
by tho Judge of the Court of Small Causes in the oxerciso 
of Ms powers of Subordiimte Judge ?

(4 ) I f  at tho date tho bond was cxociiitod tlie Small Cause GoixH 
Judge wns not in.'\'o.̂ tnd w'ith the powers of a Subordinate^
JudgCj does this circuinstjmce cffeci the liability of the-
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3875. defendant in rcBpcct of Bttms l\y tl\6 said J. 'W.
------------- --- Clmrcli as f;lio -prcKMHHla of saloH snado. in <'xtH‘.ntinn \>f
Cbosthwaitb docreos ]iassftd by i\m Judge in tius osoreisu of \m powers
Hamiitow. as a Subordinate Judge ?

Certain evidenoo was addticod l>y tlio plaintrff, luifc tlu». faci« of 
the case, in so far as they ai'O inatcn'ial for tho |vurp(iR(?fi! of ihia 
report, may ho taken to have been raidisputtHl. Tlu\y wor(» ns 
follows:— On the 6th Jmio, 1800, tho Govomnwnt of tho Rorih* 
’Western Provinces issued tho following noiiflcation :— ‘̂ '̂Und^r 
section 51 of Act X I. of 1805, His Houor tho I/urtitouaiit-dovrrnor 
has been ploasod to pormanmvtly invest tho Judges of tho 
of Small CauBos at Agra, Allahabad, and B(>nar('S, with tho pnwer? 
of a Principal Suddor Anieen, to be oxeraiaed ■within tho liniitR o f 
their respectivo jurisdictions, siilrjoefc to tho orders of the Court of 
Suddor Bewanny AdaAvlut, Hortli-Wostorn rrovinoos, in rospsct 
to the reception of original regular suits and r(igular appeals.”

In the year 1809 Mr. J. W . Clmrch was ayijiointod Clerk of tho 
Com'tby Mr. E. T. Atkinson, who was then officiating as Judge 
of the Small Cause Court, with the powers of a Principal Huddei* 
Ameen, or Subordinate Judge, under s, 51, Act. X I. of 1805. 
On his original appointment ho had exccntod a mortgage of a 
bungalow belonging to him as security for tho faithful diac^harge 
of his duties. Tlie bungalow having been roniovod !)y the order o f  
the Collector  ̂ he and the dofenda,nt executed to M.r. Tjrrc‘11, who 
had meantime succeeded Mr, Atkinson, tho bond forming tho basis 
of the suit. It did not appear that Mr. Tyrrell had been invosfced 
with the powers of a Principal Suddor Ameon, or Subordinate Judge, 
otherwise than under the notification above set out; but Mr. IlawMna 
who was officiating as Judge of the Small Cause Coitrt at the time of 
•ttie naisappropriation had been «o invested by a special notification.

There had not been at any ihno any separate office or oshiblish- 
ment for the purposes of cases tried by tho Judge of the Bmall 
Cause Court as Subordinate Judge. Tlio only office hold by 
Mr, J. W . Church was that of the Clerk of the Small Cauao Court, 
and as the Clerk of that Court, from the date of his mppointTnent 
to that on which he absconded, he continued to perform the duties 
o f  the Clerk of the Court in rospoct of all cases, whether they wem
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triad by tiio Jmlgeon tlie Small Cause Court, or on the Subordinate 
Jlidgfi side. No attempt bad ever been made to distiiaguisli his lia
bility in respect of one class o f cases from Ms liabiiitj in respect 
of the other. The deposits had in each been, entered by him in the HiwiLtoit. 
oaflh4)ook and deposit-regiator, that of the Small Cause Court, and 
had been remitted to the troasurj to be there credited indiscriini- 
uatelj to Small Cause Court deposits. On the 2nd May, 1865, the 
Sudder Court sanctioned the employment of the Clerk of the Small 
Cause Court in effecting sales of moveable property within the 
local jurisdiction of the Court. Under this sanction the Clerk con
tinued to hold such sales in exec-'tifclon of decreos, whether they had 
been given on tiio Small Cause Court, or on the Subordinate Judge 
side of the Court  ̂ until a new bailiff was appointed in 1869, when 
Mr. Atkinson, the then Judge of the Court; in consideration of the 
flinaHness of liis pay, allowed the bailiff to sell moreable property 
in execution on the Small Cause Court side and to enjoy the fees-.
Ĉhe Clerk of the Court continued to sell all property and enjoy the 

sale-fees on the Subordinate Judge only, until, on a representation 
Riado h y Mr. J. W , Church, Mr. Tyrrell recorded on the 6th April,
1871, seventeen days after the execution of the bond in suit, that 

the foes in all sales properly go to the Clerk o f the Court, and 
unless Mr. Church chooses of his own accord to part with any 
portion, they must be his.”  This rule continued in operation until 
the following August, when Mr. Atkinson, who was then again offi
ciating, drew up new rules which laid down that ‘4n all Small 
Cause Court attachments tlie bailiff will attach and sell, and retain ' 
iiho fees as before, and in all Subordinate Jadge cases the bailiff 
will attach, but the Clerk will sell and retain the fees,”

The money misappropriated by Church "was part of the proceeds
of a sale in execution of decrees on the Subordiuate Jndge side of 
the Court conduoted under these new rules.

Mr. Cmlan (with him Mr. Leach) for the defendant.—The lan
guage of the bond must have the ordinary meaning given-to it.
The contract was made with Mr. Tyrrell as Judge of the Small 
Cflma© Oouri Siipposing Mr. Tyrrell to have been, invested with 
the powers of a Magistrate—s. 51,' Act X:!* of 1866—when the 
bond was executed, and the Cleric of the Small Cause Court

13
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187-s, eml)e2!2:letl moneys.realixed l>y flnos» Could a«oh raoiieya liave Ikwb
'•— ——— I’eooveroH under tlio bond ?' I f  1 givo uii'uudortaking ior tJui (ilork
C*o«HWAiTi5 Siiiall Canso Court for fclio porformauco-of lus duties as aacJi,
M'&un.Tj.w, I (Jo not soo why I should l)e llahla for hi.i dtvfulcations on th#

Magistrate’s or Siibordinato tjudgo’s side of that Ĉ cniri, Wliafc 
other language coiikl liavo Bonn used than that in the bond to llraifc 
the Habihty of’the surety ? The liability might havo been t'sxiinuhMi 
by the uso of the words- “ and Subordinate Judgft/’ Tho iangungt*, 
being limited, should not be extended so as to include every oi!i«e
with which the Clerk of the Binall Cause Court might b<i iiitesied.
The amount of the secarity demanded shows that the bond refer
red to an office in which tlie yesponsibility was «nall. If it liftd
been intended to secure logs on both sides of the Court, a larger sacti- 
j>ity would luiYO been demanded. ( O l d it k l d , J.— Waa the Clerfc ffl 
©harge of the moneys belonging to the Subordinate Judge side of 
iiie Coiiut when the bond was execiiitful ? )w There iS' no ofidence^ 
(_Turner., 0 % .  C. J .—There is only one oflke. Mr, Tyrrell 
was not a Sabordinate Judge, bnt the tTudgo of the Bniall Cawe 
Court, with the powers of a Subordinate Judge)* He was not 
legally invested nnder the Government Hotification, dated the 6tli 
June, 1866, with the powerS’ of a Subordinate Judge. In eaeh cast 
there must ba an'investraent— B-ijee. Jumer r, Itid Dmna-' 
dur Das» (1). Assuming that Mr. Tyrrell was Judge of the Smali- 
,Cause Court only when the bond was. exeeated, aad was iaveated 
with the powers of a Subordinate Judge s«bso(|uently to »uoh exe
cution, the defendant could have come forward and said that he was 
not to bo considered rospon»ible for Mr. Church a» Clerk of the 
Subordinate Judge, Therein nothing to show that Mr. Church wti 
exercising the duties of the Clerk of the Subordinate Judge whes 
ft.0 bond was executed. I f  Ms duties w.ero s«bgef|aently ^olarged 
■by Mr. Eawlins, the defendant is not liable for the faitlifiil parfor** 
mance of such duties. Tlie learned counsel referred to Morih- Wmi»- 
ern Railway Company "v, W7iinray>{%): Pyhm  v, Gikh{$); JPranki 
f .  Edwards {i)t.Andermn v. Thornton (5.)

(1) I t  C. E., N, W. P., 1873, p. 55. (S) 2S J., J. Ixch. j 10 f|}
C. L. li. iaJ7. (3) I Bl. and BL 902 ; 3 Jur., H. S. aiS j t .  J, Q. 1 . ||. 
(4) 8 Bxch. 2U ; S2 X-. J. JUxob. 42. (S) S G. & B$$ | 3 Q, B. Sf | . t
Jte. nog.
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THie: Gbvmiment Advocate fMr. Warner): for tlie plaintiff, in isrs.
yeply.-^It is tlie duty of tlie Glerk of tlio- Small Cause Court to r e - ------ ---------
eeire all moneys payaWe into-' the Court—s; 45, Act X I. of 1865. Crosthwaws 
Altliougli a Judg^ of a Small Cause Court may be invested witli Hamiwon. 
the powers of a Subordinate Judge, there is only one tribunal, 
viz., the Small Cause Court. The learned counsel cited The Guar^ 
diam of tlve P'ortsea Island Union y. Whilller (1).
• The judgment of the Court in so far as it related to the issues- 

above set out was as follows :—
The first issue had reference to- the institution, of the saifc ow 

behalf of the Secretary of State for India in Council. That per
sonage, it was argued, was not a party to the bond or interested 
therein, The G'overnnient Advocate admitted the force of the- 
argument, and waS' allowed to amend the plaint by substituting, the' 
present Judge of the Small, Cause Court, M-r. Crosthwaite, as- 
plaintiC J5y this amendnuuit of the plaint, the objection taken tO' 
the competency of the , plaintiff’ to maintain the suit has been- 
removed.

The GJ-ovornment N'otification of î ie 6th June, 1S6Q'̂  primd faaie' 
detenmn<;s the second issue in the affirmative. It is argued that 
the permanent investiture of the Judge.s of the Small Cause Courts' 
of Agra, Benares, and Allahabad, eiv qfwioj with the powera of a 
Principal Sndder Amoen by a single order was not witiiin the scope- 
or in. accordancc with the spirit and intention of S; 51̂ , Act XI. of 
1806, which provides that whenevei'tliB state of ’business-in any 
Oourt of Small Causes, the Judge of which shall be the Judge 
©f such Court only, is- not sufficient to occupy his time fully, the* 
liOcal Govemment may invest him within such limits as it shall 
from time to« time appoint, in addition to his powers as such’
Judge, with the powers of a PHncipal Sixdder Ameen.”  ' But we ■ 
eannot hold that, because the order is open to some eriticism on* 
fee ground wged, the Judges thereby invested with the powers of a 
Frincipai Sadder Ameea had no legal jurisdiction to exorcise thr 
powers so conferred upon thorn, and that all acts done by them in 
that capacity are null for  want o f  such ju r isd ic t io n ; Withoilt

(1) 2S L. J. Q. J5. ISO; 2 El. amVEl. 765; G Jur., N. S. 8S7 ; 8 Wv 
S. 2IL
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1875, meaning any disrespect to the learned Judges who passed the 
decision dated the 27th February, 1873, in the regular appeal case 
No. 135 of 1872, 3Iussiimat Bijee Kooer, aT^pelhnt, v. Rai Da- 

fjAHir.TOir, rnodur Dots, respondent, (1), to which our attention has been drawn, 
we are unable to concur in the conclusion at which they arrived on 
this point. The Groverninent, it may be presumed, had reason to 
believe that the Judges of the three Small Cause Courts mentioned in 
the order had generally leisure to dispose of more business than was 
supplied by the small causes instituted in their Courts; and on the 
strength of this belief, in the exercise of the discretion which the 
law has given to it, passed the order of the 6th June, 1866. If 
this belief was well founded, or if it was entertained bond fide, we 
should not he justified in declaring the Gorernmont to hare ex
ceeded its power, or to have contravened the law, although the 
occasional investiture of Small Cause Court Judges by name from 
time to time with the powers of a Principal Sudder Ameen may have 
been the mode of procedure contemplated by the legislature as the 
one likely to be ordinarily adopted. We are, therefore, of opinion 
that, by the Crovernment order of the 6th June, 1866, the powerB 
of a Principal Sudder Ameen were legally conferred on Mr. Tyrrell, 
who was officiating as Small Cause Court Judge on the 20th March, 
1871, the date of the execution of the bond in suit.

We proceed to the third issue. The evidence of Mr. Tyrrell 
proves that, as a matter of fact, “  it was a part of Mr. Church’s 
duties, as Clerk of the Small Cause Court, to receive moneys 
realized under decrees or processes issued by the Judge in the exer
cise of his powers as Subordinate Judge.”  It could not well 
be otherwise; for “  there was no separate establishment to cany 
out the orders of the Judge exercising those powers.”  Under 
this head we may notice the fallacy of the second plea set out 
in the defendant’s written statement, to the effect that, “  by the 
terms of the bond on which the suit is based, he is not liable 
for any money received by the Clerk of the Court of Small Causes, 
J. W. Church, except in his capacity as such Clerk and within 
the scope of such office; and the plaintiff has misconceived the 
extent of defendant’s liability in suing him for sums received 

0) H. C. E., N.-W. P.. 1873, p. 53.
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by the said Clerk acting as nazir, or bailiff, of the Subordinate 18:5. 
Judge.”  That fallacy consists in supposing that the grant of 
the powers of a Principal Sudder Ameen, or Subordinate Judge’, to 
the Judge of the Small Cause Cdurt constituted him a Subordinate 
Judge, and created a Court distinct from that of the Small Cause 
Court. This supposition is altogether erroneous. The Judge of the 
Small Cause Court when exercising the powers of a Subordinate 
Judge is still the Judge of the Small Cause Court; decrees passed 
by him in the exercise of those powers are decrees of the Small 
Cause Court; moneys paid into Court under such decrees are paid 
into the Small Cause Court, and under s. 45, Act X I. of 1865, 
it is the duty of the Clerk of the Court to take charge and keep 
an account of them. If it was Mr. Church’s duty, as Clerk of the 
Small Cause Court, to receive moneys paid or realized under decrees 
by the Judge of that Court in the exercise of the powers of a 
Subordinate Judge, it follows that the defendant, as Mr. Chui’ch’s 
security, is liable for the misappropriation by his client of any of 
those moneys. A  Munsiff is sometirnes invested with the powers of a 
Small Cause Court within certain territorial and pecuniary limits. The 
decrees passed by him in the exercise of such powers are decrees of the 
T\Iunsiff’s Court not less than decrees passed by him in the exercise of 
Ms ordinary jurisdiction. It is equally the duty of the nazir of his 
Court to receive moneys paid or realized under all decrees, whether 
passed by the Munsiff in the exercise of the one or the other juris
diction ; and the surety of the nazir is just as much responsible for 
liis client’s misappropriation of moneys paid or realized under 
decrees passed in the exercise of the Small Cause Court jurisdiction 
as of moneys paid or realized in the exercise of the ordinary jurisdic
tion. This was not disputed by the defendant’s advocate, but he con
tended that the case of a Munsiff’ invested with Small Cause Court 
powers was essentially different from the case of a Small Cause Court 
Judge invested with the powers of a Subordinate Judge. The only 
difference is that the grant of the powers of a Subordinate Judge 
to a Small Cause Court Judge gives him a larger jurisdiction than 
he possessed as Small Cause Court Judge; whereas the investi
ture of a Munsiff with Small Cause Court powers only gives him 
a peculiar kind of jurisdiction in some classes of causes which he 
had before jurisdiction to try. This difference does not in the least

14
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1875. degree affect what is the matter in question, viz., the extent of the 
duty of the Clerk of the Court, and of the nazir, and of the hahility 
of their sureties.
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The third issue is, therefore, decided in the plaintiff’s favour.
Our decision on the second issue relieves us from the obligation 

of deciding the fourth; but we have no hesitation in expressing our 
opinion that, had the Small Cause Court Judge, at the date of the 
execution of the bond in suit, not been invested with the powers of 
a Subordinate Judge, the Clerk of his Court would, nevertheless, have 
been bound to receive, take charge, and keep account of any moneys 
paid or realized under decrees passed by any of his successors in 
office invested with such powers, and that the Clerk’s surety would 
have been liable for his client’ s misappropriation of any o f those 
moneys. This, indeed, follows from what we have already said in 
disposing of the third issue. The Clerk’s duty is to take charge of all 
moneys paid into the Small Cause Court, and this duty remains the 
same whether the Judge of the Small Cause Court only exercise 
his ordinary jurisdiction, or be invested with additional powers. Tlie 
grant and exercise of such powers is an accident attached by the 
law to the office of a Small Cause Court Judge; and the Clerk of his 
Court is as much bound to perform the accidental as the ordinary 
duties of his appointment, and the surety’s pecuniary liability is 
co-ordinate with that of the Clerk. The defendant would not, there
fore, have been able to repudiate his liability in respect of moneys 
paid to, or realized by, the Clerk in respect of decrees passed by the 
recent Judges of the Small Cause Court at Allahabad in the exer
cise of the powers vested in them of a Subordinate Judge, even had 
it appeared that, at the time when he executed the bond, Mr. Tyr
rell had not been invested, or not legally invested, with those powers. 
The circumstance that, at that time, and for some years before, the 
Judge of the, Small Cause Court has exercised those powers, and 
the Clerk of bis Court had, as a part of his duty, received all moneys 
paid or realized under decrees passed in the exercise thereof, pre
cludes the defendant from pleading with plausibilit3>-̂ and us from 
believing, that he executed the bond in ignorance of the Clerk’s 
duty and liability, and under the impression that he was only under
taking a risk in respect of moneys paid or realized under decrees
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passed by tlie Small Cause Court Judge in the exercise of his ordi
nary jurisdiction. The descriptiort of Mr, Church in the bond a? 
the Clerk of the Small C.auSe CoUrt and of Mr-. Tyrrell as the 
Judge of that Court is Strictly accurate, and not at all incomplete 
by reason of the absence of any mention of the powers of a Subor
dinate Judge vested in the Judge of the Small Cause Court. The 
plea that, in reference to that description, the defendant’s liability 
Was limited to moneys paid to, or realized by, Mr. Church under 
decrees passed by the Judge in the exercise of his ordinary juris
diction is not sustainable.

Decree for plaintiff with costs.

JS75.
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BEFORE A FULL BENCH. 1S78. 
Aaffust 5.

(̂ Sir Roheft Stuari, K i„  Chief Justice, Afr, Justice Pearson, Mr. Jusiice Turiur, 4fr.
Justice Spankie, aitd M r. Justice Oldfield.)

JIW A N  SINGH ( J c d g m e u t - d e 1 5 t o e )  v . SARNAM  SIIfGH (i)E C E B B -n oL D B B )*  

Execution o f  Decree—Limitation— Act I X  o f  1871, *. 16.

Meld (S tu aet, C. J., dissenting) that applications for execution of decrees arS 
not “ suits”  within the meaning of s. 15, Act IX  o f 1871 (1),

On appeal by the judgment-debtor against the order of the 
first Court disallowing his objection that the esJecution of the decree 
■was barred by limitation, the question arose,whether. In computing 
the period of limitation, the time during Which the decree-holder was 
endeavouring to obtain execution in a Court without jurisdiction 
should be excluded or not, Under s. 15, Act IX . of 1871. The lower 
appellate Court held that the provisions of the section applied to 
applications for the execution of decrees, relying on a ruling of tho 
High Court, dated the 1st May, 1874, in which Stuart, 0. J. and 
Oldfield, J. ruled that the provisions of s. 14, Act X lV . of 1859,

(1) So held by Jackson, J. (McDonell, J. dissenting) iu Banee Kant Ghose 
Harati Kista Ghose, 24 W . K. 4SS6—Contra by Birch ard McDonell, J J ,  in 
Hajah Vromolho Nath Hoy v. Watson & Co., 24 W . R. 303.

* Miscellaneous Special Appeal, No. id  o f 187*; from an or^er of the Judge of 
Ghiiipur, dated the 3rd July, 18t4, an order of the Subordinate JudgCj
dated the 17th January, 1874.
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