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an action, although the plaintiff may have brought suit within the 1875,
period preseribed by the law of limitation. In the case hofore us it ~——————
hag hoen found that the appellant, kunowing that the respondent was U ,? naax
building on her land, abstained from commencing proceedings for Totase-op-oin.
one or two years. The respondents have set up a title to the land

which has been held to bo manifestly false. They must have known

they had no claim to it, and they could havdly have doubted it be-

longed to the zemindir.,  Had they thought it probable the zemindér

would consent to their uswrpation, they might have assured them-

selves on tlo point hy applying to her hefore they expended a rupee

on the land. Under the cirecumstances, we cannot hold that the

delay in the institution of the suit is sufficient to deprive the appel-

dant of Lor right to relief.

Tho appeal is decreed with costs, and so much of the decrees of
the Couarts below as dismissed the claim to the plot in question in
this appeal aro reversed, and the claim is decreed.

ORIGINAL CIVIL. ' _ 1875,

August 31,

s Meee——CER

{Myr, Justice Turner, Qfficiating Chicf Justice, Mr. Justice Pearson, and
Mr. Justice Olifield.y

CROSTUWALTE (Prarvnrr) v LAMILTON (Drrpypant).

Principal awl Surely—Clerk of the Small Canse Couwri—DBond for Performance of'
Daties of Office—Liahility of Swrety—det X1, of 1865, ss. 45, 51——Smull Oause
Conrt Judye—~Lrincipal Suddor Ameen (Subordinaty Judy)~—Jurisdiction.

Hld that, in permancntly investing, under s, 51, Act XI. of 1865, the Judges
of the Courts of Smnll Canses ab Agra, Allahabnd, and Benaves, with the powers
of # Trincipal Sudder Aween (Subordinnte Judge), the Toeal Government did nok
pxceed iy puwer o contravene the Jaw, alibongh the ovcisional nvestiture of Small
Canse Court Judges by name from tiwe o time, with the powers of a Principal
Sudder Ameen, may bave been the mode of procedure contemplated by the legisla~
ure a6 the one likely to he ordinarily adopted, (Mussumat Bijee Kooer v. Rat

 Damodur Duss (1) impugned.)

The defendaut and J. W. C,, Clerk of the Small Cause Court at Allahabad, en~-
tered inbo o bond totho Judge of theSmall Cause Court,as well as t0 his successors
in office, in & certain sum ag security for the true and faithful performance by J, w.

) H. C B, N. W. P, 1673, p. 56
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C. of his dulics as Clerk of the said Gourt, and for his well aud Lealy seevunting
for all manayy enttusted to bis keeping s sueh Clerk af the Coart, Hbl, o nonait
against Lo defendant assurety, that he was linble for mlappropristion by d. W€
of puaneys arising from sales of movenhle property hehl inesecutiom of deerees
passed Ty the Judge of the Suadl Cause Cowrd in the uxereine of Wi powies s Rude
ordinate Judge, and that, had the Sinalt Ciuse Court Judpe not been inventid, al
the time of the execution of the bond, with Lhe powers of s Subordinate Judge, the
defendant’s Hability in respect of sueh moneys would nob have heen therehy affvetad,

Tiirg suit was institubed in the Conrt of the Subordinate Jdudgo
of Alluhabad, but was transferred to the Tigh Court for {vial hy
an order of Tarner, O.(LJ, on the appliecation of the defundant,
It was a suit on a seeurity-hond executed on the 20th Mareh,
1871, by the defendant and one J. W. Charely, then Clerk of the
Small Cause Court ab Allahabad 5 and 16 was brought to recover
from the defendant & sum of Its. 2,000, heing a portion of cerlain
moneys alleged to have been received by ihe said Church in his
official capacity, and to have baen frandulently misapproprinted by
him.

The plaint, as originally drawn, purported to be filed on helif
of the Secretary of State in Council. The material portion of
the bond was ag follows :—¥ Know all men Iy these presents that
we, Joln Montgomery Hamilton, of Allahabad, land and house-
holder, and John William Church, Clerk of the Court of Small
Canses at Allahabad aforesaid, are hereby jointly held, and each
of us severally firmly bound unto William Tyrrell, Wsquire, of the
Bengal Civil Service, and Judge of the Court of Hmall Causes
aforesaid, as well as to his snecessors in office, during the conti-
nuance of these presents, in the sum of two thonsund rupees luw-
ful carrent money as security for the true and faithful performance
by the said Jolm William Church of his duties as Clork of the said
Court, and for his well and truly accounting for all moneys entrust-
ed to his keeping as such Clerk of the Cowrt, Now the conditions
of this bond aro that, if owing to misappropriation or misapplication,
but not owing to five, robbery with force, or any cause beyond the
control of the said John William Church, any deficienc vy shall
arise in the moneys so to the John William Clhurcls enlrusted, then
wo the said John Montgomery Hamilton and John William Chueely,
and cach of us soparately, our respective Leirs, exeattors, .uhmmaa
trators, and assigns, are bound to make good the same to the exteut
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of the misappropriation or misapplieation, provided the same
ddes not exceod the amount herein stipulated, in which ease no
claim shall lic as under this instrument further than for the sum
of two thousand rupees against each of us separately.”

On an ohjection taken hy the defendant, it was held by the Court
that the snit was not maintainable in the name of the Seerctary
of Btate, as he was not a party to the bond ; and the plaint was
thereupon amended, the name of Mr. Crosthwaite, the then Judge
of the Cowrt of Small Canses at Allahabad, being substituted as
plaintiff.  In his answer to the case on the merits the defendant
admitted the exeention of the bond and the misappropriation by
Church, but contended that he was not lable for any money
roceived by Chureh, except in his capacity as Clerk of the Small
Causo Court ; that after tho execution of the bond (and not pre-
viously) the Judge of the Small Canse Court at Allahabad was
invested with the powoers of a Subordinate Judge, and that it was
in the diseharge of duties imposed upon him by the Judge acting
in this now capaeity that Chureh had received and misappropriated
the moneys reforred to, and that the plaintilt’ ¢ misconceived the
extent ol his lability in suing him for sums received by Chureh
acting as ballif to the Subordinate Judge.”

The issues to he tried were seftled at the first hearing.  The fivst
of thoso issnes reforred to the institation of the suit by the Secre-
tary of State in Couneil, and was disposed of in the manner above
stated.  The 2nd, 3rd, and 4th 1sgues, the only others material for
tho purposes of this veport, were as follows =—
~(2) At the time the hond in suit was executed by the defendant

was the Judgoe of the Small Cause Court invested with the
powors of a Subordinate Judge?

(8) Was it.a part of the dutics of J. 'W. Church, as Clork of
~ the Small Cause Court, to reecivo moneys arising from sales
of movenblo property held in execution of decrees passed
by the Judgo of the Court of Small Causes in the exerciso

of his powers of Subordinate Judge ?

(4) If at the date tho hond was exceutod the Small Causo Court
Judge was not invested with the powers of a Subordinate
Judge, doos this circumstance effect the linbility of the
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dofendant in respoch of swums veceived by the said J. W.
Church as the procecds of salas made in exeention *of
deereos passed by the Judge in the exercise of his powers
a8 a Subordinate Judgoe?

Certain evidence was adduced by the plaintiff, hub the facls of
the case, in so far as they are material for the purposes of ilis
report, may be taken to have heen undisputod. They were ns
follows :—On the 6th June, 1866, the Government of the Northe
Western Provinees issued the following notification s Undar
section 51 of Act XI. of 1865, Iis Flonor the Lisutenant-Governor
has been pleased to permanently invest the Judges of the Conrts
of Small Cansos at Agra, Allahabad, and Benares, with tho powers
of a Principal Sudder Ameen, to he exercised within the limits of
their respective jurizdictions, subjeet to the orders of the Comnrt of
Sudder Dewanny Adawlut, North-Westorn DProvinees, in respect
1o the reception of original regular suits and regular appeals.”

In the year 1860 Mr. J. W. Church was appointed Clork of the
Court by Mr. E, T. Atkinson, who was then officiating as Judge
of the Small Cauge Court, with the powers of a Principal Rudder
Ameen, or Subordinate Judge, wnder s, 51, Act XI. of 1865,
On his original appointment he had cxecnted a mortgage of a
bungalow belonging to him as security for the faithful discharge
of his duties. The bungalow having been removed hy the order of
the Collector, he and the defendant execufed to Mr. Tyrrell, who
had meantime suceeeded Mr, Atkinson, the hend forming the basis
of the suit. It did not appear that Mr. Tyrrell had been invested
with the powers of a Principal Suddor Ameen, or Subordinate Judge,
otherwise than under the notification abovo set out 3 but Mv. Rawling
who was officiating as Judge of the Small Causo Cowrt at the time of
the misappropriation had been so invested by a special notification,

" There had not been at any time any scparate office or estublish-
ment for the purposes of cases tried by the Judge of the Small
Cause Court as Subordinate Judge. Tho only office held by
Mr. J. W. Church was that of the Clerk of the Small Canse Court,
and as the Olerk of that Court, from the date of his-appointment
to that on which he absconded, he continued to perform the duties
of the Clerk of the Court in rospect of all cases, whether they were
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tried by the Judge on the Small Cause Court, or on the Subordinate
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Jadge side. No attompt had ever been made to distinguish his lia- ==
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bility in respect of one class of cases from his lability in respect
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of the other. The deposits had in each been entered by him in the Mawwzon.

oash-book and deposit-register, that of the Small Cause Court, and
bad been remitted to the treasury o be there credited indiscrimi-
vately to Small Cause Court doposits.  On the 2nd May, 1865, the
Sudder Conrt sanctioned the employment of the Clerk of the Small
Cause Court in effecting sales of moveable property within the
local jurisdiction of the Court. Under this sanction the Clerk eon-
tinued to Lold such sales in execution of decrees, whether they had
been given on the Small Canse Court, or on the Subordinate Judge
side of the Court, until a new bailiff was appointed in 1869, when
Mr. Atkinson, the then Judge of the Court, in consideration of the
smallness of Lis pay, allowed the bailiff to sell moveable property
in execution on the Small Cause Court side and to enjoy the fees.
The Clerk of the Court continued to snll all property and enjoy the
sale-fecs on the Subordinate Judgo only, until, on a representation
made by Mr. J. W, Church, Mr. Tyrrell recorded on the 6th April,
1871, soventeon days after the execution of the bond in auiﬁ, that
“the foes in all sales properly go to the Clerk of the Court, and
unless Mr. Church chooses of his own accord to part with any
portion, they must be his.” This rule continued in operation until
the following August, when Mr. Atkinson, who was then again offi-
ciating, drew up new rales which laid down that “in all Small

Cause Court attachments the bailiff will attach and sell, and retain

the fees as bofore, and in all Bubordinate Judge cases the bailiff
will attach, but the Clerk will sell and retain the feos.”

The money misappropriated by Clurch was part of the proceeds

of a sale in exacution of decrees on the Subordinate Judge side of .

the Court conducted under these new rules.

Mr. Conlan (with him Mr. Leach) for the defendant.—The lan-

guage of the bond must have the ordinary meaning given.io it

The contract was made with Mr. Tyrrell as Judge of the Sm‘all

Oams;a Court. Supposing Mr. Tyrrell to have been invested with

the powers of a Magistrate—s. 51, Act XL of 1865~—whei1 tho

bond was executed, and the Clerk of the Small Cause Court
. 13
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embezzled moneys realized by fines.  Could such monays have heen
recovered under the bond ?" If'1 give s undertaking for the Clerk
of’ the Small Cause Court for the porformance of his dulies as such,
1 do not see why I should be liable for his defalcations on the
Magistrate’s or Subordinate Judge's side of that Court.  What
other language could have heen used than that in the bond to limit
the liability of the surety ? The liability might have been extendad
by the nse of the words “and Subordinate Judge.” The lmgunge,
being limited, should not be extended so as to include every oftice
with which the Cletk of the Small Cause Court might be invested.
The amount of the security demanded shows that the bond refor-
red to an offico in which the responsibility was small.  If it had
been intended to secure loss on both sides of the Court, a largur secu-
rity would have been demanded. (Onv¥1ELD, J.-~Was the Clerk in
charge of the moneys belonging to the Subordinate Judge side of
the Court when the bond was exceuted? )0 Thero is no ovidence.
(Torwer, Offg. C. J.—There is only one offico. Mr, Tyrrell
was not a Sabordinate Judge, but the Judge of the Small Cause
Court, with the powoers of a Subordinate Judge) He was not
legally invested under the Grovernment Notification, dated the 6th
June, 1866, with the powers of a Subordinate Judge. In vach case
thero must be an investment — Mussumaé [ijee Kooer v, Kui Damo~
dur Dass (1), Assuming that Mr. Tyrrell was Judge of the Small
Lauge Court only when the bond was. executed, and was invested
with the powers of a Subordinate Judge subsequenily to such axe-
cution, the defendant conld have come forward and said that he was
not to be considered responsible for Mr. Church as Clerk of the
Subordinate Jadge. There is nothing to show that Mr, Church was
exercising the dutics of the Clerk of the Bubordinate Judge when
the bond was exacuted. If his duties were subsequently enlarged
by Mr. Rawlins, the defendant is not linble for the faithfal parfor-
mance of such duties. The learned counsel referred to North- West-
ern Railway Company v, Whineay (2): Pybus v. Gibb (3): Franks
v. Edwards (4): Anderson v. Thornton (5.)

(1) I C. R, N. W, P., 1873, p. 55. (2) 23 L. J. ¥xch. 261; 10 Bxolg 17;
C. L. R. 1247, (8) 6 Kl and Bl 902; 3 Jur, N. 8. 815; 26 L. J. Q. B. 4}
(4) 8 Txch, 214; 22 L. J. Bxch. 42, () 2 G & D.502; 3 Q. B 971 5

Jar, 1109,
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The Govermment Advocate (Mr. Warner) for the plaintiff, in

reply.—It is the duty of the Clerk. of the Small Cause Court to re- -

ceive all moneys payable into: the Court—s. 45, Act XI. of 1865,
Although a Judge of a Small Cause Court may be invested with
the powers of a Bubordinate Judge, there is only one tribunal,
#iz., the Small Cause Court. The learned counsel cited Zhe Guar-
dians of the Portsea Island Uniow v. Whillier (1),

The judgment of the Court in so far as it rolated to the issues-
above set out was as follows :—

The fivst issue had reforence to the institution of the suit on:
behalf of the Secrotary of State for India in Council. That per-
sonage, it wag argued, was nobt a party to the bond or interested
therein, The Government Advocate admitted the forece of the-
argument, and wag allowed to amend the plaint by substitnting the
present Judge of the Small Canse Court, Mr. Crosthwaite, ae
plaintiff. By this amendment of the plaint, the objection taken to-
the competoncy of the plaintiff” to maintain the suit has been
removed.

The Government Notification of the 6th June, 1866, primd facte
determines the second issue in the affiemative. It is argued that
the permanent investiture of the Judges of the Small Cause Courts:
of Agra, Benares, and Alluhabad, ex officio; with the -powers of a

Principal Sudder Ameen by a single order wag not within the scope:

or in accordance with the spirit and intention of s 51, Act XI. of
1865, which provides that “awhenever the state of business in any
Court of Small Causes, the Judge of which shall be the Judge
of such Court only, is- not sufficient to occupy his time fully, the:
Local Government may invest him within such limits as it shall
from time to. time appoint, in addition to his powers as such
Judge, with the powers of a Principal Sudder Ameen.’” But we'
cannot hold that, because the order is open fo some eriticism on
the ground urged, the Judges thereby invested with the powers of &
Principal Sudder Ameen had no legal jurisdiction to exercise the-
powers so confurred npon thews, and that all acts done by them in:
that capacity are null for waut of such jurisdiction. Without.

(1) 26 1. J. Q. B. 160; 2 TL auc: Kl 785; 6 Jur, N. S. 887 ;8 Wo R. 493,
2L, 1, N8, 2.
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meaning any disrespect to the learned Judges who passed the
decision dated the 27th February, 1873, in the regular appeal case
No. 135 of 1872, Mussumat Bijec Kooer, appellant, v. Rai Da-
modur Dass, respondent, (1), to which our attention has been drawn,
wa are unable to concur in the conclusion af which they arrived on
this point. The Government, it may be presumed, had reason to
believe that the Judges of the thres Small Cause Courts mentioned in
the order had genorally leisure to dispose of more business than was
supplied by the small causes instituted in their Courts ; and on the
strength of this belief, in the exercise of the discretion which the
law has given to it, passed the order of the 6th June, 1866. If
this belief was well founded, or if it was entertained bond fide, we
should not be justified in declaring the Government to have ex-
ceeded its power, or to have contravened the law, although the
occasional investiture of Small Cause Court Judges by name from
time to time with the powers of a Principal Sudder Ameen may have
been the mode of procedure contemplated by the legislature as the
one likely to be ordinarily adopted. We are, therefore, of opinion
that, by the Goovernment order of the 6th June, 1866, the powers
of a Principal Sudder Ameen were legally conferred on Mr, Tyrrell,
who was officiating as Small Cause Court Judge on the 20th March,
1871, the date of the execution of the bond in suit.

We proceed to the third issue. The evidence of Mr. Tyrrell
proves that, as a matter of fact, “it was a part of Mr. Church’s
duties, as Clerk of the Small Cause Court, to receive monejs
realized under decrees or processesissued by the Judge in the exer-
cise of his powers as Subordinate Judge.” It could not well
be otherwise; for “there was no separate establishment to carry
out the orders of the Judge exercising those powers.” TUnder
this head we may notice the fallacy of the second plea set out
in the defendant’s written statement, to the effect that, *by the
terms of the bond on which the suit is based, he is not liable
for any money received by the Clerk of the Court of Small Causes,
J. W. Chureh, except in his capacity as such Clerk and within
the scope of such office; and the plaintiff has misconceived the
extent of defendant’s liability in suing him for sums received

() H. C. R, N-W, P, 1873, p. 55.
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by the said Clerk acting as nézir, or bailiff, of the Subordinate ’

Judge.” That fallacy consists in supposing that the grant of
the powers of a Principal Sudder Ameen, or Subordinate Judge, to
the Judge of the Small Cause Court constituted him a Subordinate
Judge, and created a Court distinct from that of the Small Cause
Court. This supposition is altogether erroneous. The Judge of the
Small Cause Court when exercising the powers of a Subordinate
Judge is still the Judge of the Small Cause Court; decrees passed
by him in the exercise of those powers are decrees of the Small
Cause Court ; moneys paid into Court under such decrees are paid
into the Small Cause Court, and under s. 45, Act XI. of 1865,
it is the duty of the Clerk of the Court to take charge and keep
an account of them. If it was Mr. Church’s duty, as Clerk of the
Small Cause Court, to receive moneys paid or realized under decrees
by the Judge of that Court in the exercise of the powers of a
Subordinate Judge, it follows that the defendant, as Mr. Church’s
gecurity, is liable for the misappropriation by his client of any of
those moneys. A Munsiff is sometinies invested with the powers of a
Small Cause Court within certain territorial and pecuniary limits, The
decrees passed by him in the exercise of such powers are decrees of the
Munsiff’s Court not less than decrees passed by him in the exercise of
his ordinary jurisdiction. It is equally the duty of the nézir of his
Court to receive moneys paid or realized under all decrees, whether
passed by the Munsiff in the exercise of the one or the other juris-
diction ; and the surety of the nfzir is just as much responsible for
his client’s misapprepriation of moneys paid or realized under
decrees passed in the exercise of the Small Cause Court jurisdiction
as of moneys paid or realized in the exercise of the ordinary jurisdic-
tion. This was not disputed by the defendant’s advocate, but he con-
tended that the case of a Munsiff invested with Small Cause Court
powers was essentially different from the case of a Small Cause Court
Judge invested with the powers of a Subordinate Judge. The only
difference is that the grant of the powers of a Subordinate Judge
to a Small Cause Court Judge gives him a larger jurisdiction than
he possessed as Small Cause Court Judge; whereas the investi-
ture of a Munsiff with Small Cause Court powers only gives him
a peculiar kind of jurisdiction in some classes of causes which he
had before jurisdiction to try. This difference does not in the least
14

45

1875.

CrosTwa
v,
Hamivro:



95

1875.

I0STHWAITE
v.
1AMILTON,

THE INDIAN LAY REPOUTS, (VOL I,

degree affect what is the matter in question, »iz., the extent of the
duty of the Clerk of the Court, and of the nfzir, and of the liability
of their sureties.

The third issue is, therefore, decided in the plaintiff’s favour.

Our decision on the second issue relieves us from the obligation
of deciding the fourth ; but we have no hesitation in expressing our
opinion that, had the Small Cause Court Judge, at the date of the
execation of the bond in suit, not been invested with the powers of
a Subordinate Judge, the Clerk of his Court would, nevertheless, have
been bound to receive, take charge, and keep account of any moneys
paid or realized under decrees passed by any of his successors in
office invested with such powers, and that the Clerk’s surety would
have been liable for his client’s misappropriation of any of those
moneys. This, indeed, follows from what we have already said in
disposing of the third issae. The Clerk’s duty is to take charge of all
moneys paid into the Small Cause Court, and this duty remains the
same whether the Judge of the Small Cause Court only exercise
his ordinary jurisdiction, or be invested with additional powers. The
grant and exercise of such powers is an accident attached by the
law to the office of a Small Cause Court Judge ; and the Clerk of his
Court is as much bound to perform the accidental as the ordinary
duties of his appointment, and the surety’s pecuniary lability is
co-ordinate with that of the Clerk. The defendant would not, there-
fore, have been able to repudiate his liability in respect of moneys
paid to, or realized by, the Clerk in respect of decrees passed by the
recent Judges of the Small Cause Court at Allahabad in the exer-
cise of the powers vested in them of a Subordinate Judge, even had
it appeared that, at the time when he executed the bond, Mr. Tyr-
rell had not been invested, or not legally invested, with those powers.
The circumstance that, at that time, and for some years before, the
Judge of the Small Cause Court has exercised those powers, and
the Clerk of his Court had, as a part of his duty, received all moneys
paid or realized under decrees passed in the exercise thereof, pre-
cludes the defendant from pleading with plausibility, and us from
believing, that he executed the bond in ignorance of the Clerk’s
duty and liability, and under the impression that he was only under-
taking a risk in respect of moneys paid or realized under decrees
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passed by the Small Cause Court Judge in the exercise of his ordi-
nary jurisdiction. The description of Mr. Church in the bond as
the Clerk of the Small Cause Court and of Mr. Tyrrell as the
Judge of that Court is strictly aceurate, and not at all incomplete
by reason of the absence of any mention of the powers of a Subor-
dinate Judge vested in the Judge of the Small Cause Court. The
plea that, in reference to that description, the defendant’s liability
was limited to moneys paid to, or realized by, Mr. Church under
decrees passed by the Judge in the exercise of his ordinary juriss
diction is not sustainable.

Decree for plaintiff with costs.

BEFORE A FULL BENCH.

(&ir Hobert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr, Justice Turner, My,
Justice Spankie, and Mr. Justice Oldfield.)

JIWAN SINGH-(JuncuenT-DEBTOR) v. SARNAM SINGH (DECREn-nomnn)“'
Execution of Decree— Limitation—Aet 1X of 1871, s. 15.

Held (Stuart, C. J., dissenting) that applications for execution of decrees arg
not “suits* within the medning of s. 15, Act IX of 1871 {I).

Ox appeal by the judgment-debtor against the order of the
first Court disallowing hig objection that the execution of the decres
was barred by limitation, the question arose,whether, in computing
the period of limitation, the time during which the decree-holder was
endeavouring to obtain execution in o Court without jurisdiction
should be excluded or not, under s. 15, Act IX, of 1871. The lower
appellate Court held that the provisions of the section applied to
applications for the execution of decrees, relying on a ruling of the
High Court, dated the 1lst May, 1874, in which Stuart, C. J. and
Oldfield, J. ruled that the provisions of s. 14, Act X1V. of 1859,

(1) So held by Jackson, J. (McDoncll, J. dissenting) in Banee Kant Ghose Ve
Haran Kiste Ghose, 24 W. R. 405—c¢ontra by Birck ard McDenell, JJ, in
Rajch Promotho Nuth Roy v. Watson & Co., 24 W. R. 303,

* Miscellaneous Special Appeal, No. 79 of 1874, from an order of the Judge of
Ghazipur, dated the 3rd July, 1874, sffirming an order of the Subordinate Judge,

dated the 17th January, 1874,
15
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