VOL, 1] ALLAHABAD SERIES.

which used to be reuted, and which his father desires to dispose of
in the way he considers most advisable.

I would decree the appeal and decree the claim, but, looking to
the relationship subsisting between the parties, they should bear
their own costs in all Courts.

Tunnes, Orre. C. J—I concur in decreeing the appeal.  Sons
wlho are members of an undivided Hindd tamily acquire by birth an
interest in the paternal as well as the uncestral estate, and are

-entitled in cortain eventy o interfere to prevent waste or to enforce
partition in the lifetime and without the consent of their father;
but, while their interest is proprictary, it lacks the incident of
dominion. ¢ They have not independent dominion, although they
have a proprietary right.”—Colebrooke’s Digest of Hindd Law,
Bk. v, ch. vii, 433, vol. ii, p. 562, 3d ed.

APPELLATE CIVIL.

{Mr. Justice Twrner, Officiuting Chief Justice, and Mr. Justice Ollfield.)
SITUGAN COAND (Mersznant) v, TIHE GOVERNMENT, NORTIL-
WESTERN PROVINCGES (Puameire)*

Contract—Adct FX, of 1872, s 12~Liability of Person to whom Money is

. paid by Mistake,
A treasury officer, undor the imposition of a gross fraud, paid money to the
defendant, who was the innocent agent of the person who contrived the frand, In

paying lhe money the treasuey officer neglected no reasonable precaution, nor was
he in any way guilty of carelessness,

FFeld thati the defendant was bound to repay the momney received by him, and
that he could not defend himself by the plea that he had pald it to his prineipal:
nor conld the Court allow that the circumstance that the principsl was himself a

servant of the pluintiff, and in the course of his employment obtained facilities for.

committing the fraud, rclicved the defendant from his Hability,

Tais was a suit brought on behalf of the Government, North-
Western Provinces, to recover Rs. 5,203-15-4, being an amount
which the plaintiff by mistake paid to the dofendant on his present-
ing to the officer in charge of the Civil Treasury in Dehra Din, by

# Regular Appenl, No. 95 of 1874, from a decrce of ‘the Subordinate Judge of
Dehra Din, dated the 22nd June, 1874, ‘
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a, o forged coertifieale of roguisi-

the Trand of hig agint Manohor .

- tion for an advanes to the 1st vamun. Bhiwalpim Rovenue Survey,

which certificato was duly anthenticated by the signature of the
defendunt.

Tt appeared thab when the officers of the Survey wore absent
from the station at which the Treasury was located, they oceasiouatly
sent raquisitions for the pay of establishinent through bunkers and
their agents in order to obtain cash from the Treasury.  One Kana
Rim, a clerk tn the offics, being aware of the practice, on the st
of Qctober, 1872, ealled at the shop of the defendant, o banker resid-
ing ab Landanr, and tondering a requisition and o lelter 1o the
de{umlan‘n s gomdshba, m(ltm.stml him to obfain the amonnt mentioned
in the requisition from the Delwa Din Treasury. The gom shia
consonted to do so, on payment of a small commission, to cover the
cost of despatching a messenger and conveying hack the money.
The requisition was u most pertectly oxccuted torgory.  The lebler
was also a forgery and equally woll excented. 1t purported to ho
addressed by Mr, Johngoh, an officor of the Survay, to the Treasury
Officer, and requested him to pay the wmount entered in tho vequis
sition to the bearer. Theso documents the defendant sent by a
servant to {the Trensury Officer and duly received the money, which
he credited in his books to ina Rém, and subsequently paid over
the whole amount to him, in five separate payments.  The forgery
having boen discovered, the Government, North-Western Provinees,
sued to recover from the defendant the amound paid to him by the
Troasury Otlicer.

The first Court found that the money was paid under a twofold
mistake of fact ; the mistake of supposing that the requisition was
a genuine document, and the mistaking of supposing that the defond-
ant’s servant was the bearer of a letber from Mr. Johnson, and that
the money would be paid by the defendant to Mr. Johuson. [t
considered that, under the terms of the Indian Contract Act (Act
IX. of 1872), it was winecessary to ingaive whether the Trensury
Officer had been guilty of lachies in making the pauynient, and found
that, if the point was material, there was no proof of lnches, and
Yastly, it hold that the plea that the deféndant had paid away tho
money was inapplicable, It therefore, deerecd the claim,
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On appeal the dofendant urged that s. 72, Act 1X. of 1872,
was not applicable to the circumstances of the case ; that the find-
ing of the first Cowrt that the Treasary Officer suppused that the
defondant’s servant was the beavce of the letter from Mr, John-
son was unsapported by any evidence ; that the Yreasury Officer
and his subordinates did not exercise due care in the puyment of the
money o the defendant’s servant, and it was inequitable to make
the defendant liable for their carclessness ; that the defendant, hay-
ing paid over the money, in the ordinary course of business, to the
person for whom it was realized {rom the Treasury, was not Hable in
equity for ils repayment to the plaintiff ; and that, a¢ the defendant
paid the money to Kina Rém, a ymblic servant, in good faith, it was
nob equitable to hold him responsible for the misappropriation of a
publie servant.

Mr. Conlun, Pandit Bishanibar Nut/z, and Munshi Hoswdoedn Par- .

shdd for the appellant.

Tha Senior Government Pleuder (Lala Judle Parshid) for the
respondent,

The judgment of the Cowrt (after setfing out the facts as statod)
was as follows ¢ ~—

[t appears to us that the pleas taken in appeal tail.  The money
was paid under a mistake, and, therefore, the provisions of the 72nd
section apply. The Treasury Officer would certainly not have paid
the money unless ho had helieved the rvequisition was duly signed
and countersigned, and the mwmtums which he believed to be
genuine are admitted to bo fulse. He, therefore, puid the money
under o mistake of fuck. It is immuterial whether he believed the

bearer of the requisition to be the messengoer sont by Mr. Johnson

or by the appellant; and, indeed, the circumstance that the messenger
was the servant of a respectable native banmker would have heen
ealenlated to disarm rather than excite suspicion, Looking fo the’
course of business, we cannot find any ground for the contention
that the Treasury Officor neglected any precaution he could reason-
ably have been expocted to take, nor that he was in any way guilty.
of carolossness. The Officer was imposed on by a gross frand, and

paid the money to the appellant, who was the innocent agent of the .
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person who contrived the frand. The appellant is, wder the cirenm-
stances, bound to repay the moneys receivad by him, and ho cannot
dofend himself by the plea that hoe has paid the money to his pringie
palo—Lugman. v. Hopkins (1) nor can wo allow that the cir-
cumstance that the prineipal was himsella servant of the respondent,
and i the course of his employment obtained facilitios for com-
mitting the fraud, relioves the appollant from lis liability. 1 the
form of the requisition was purloined, it was taken without tha
consent of the respondent, and it is not shown that the oflicers of the
department in :my way facilitated the thett by the omission of any
reasomablo precautions. The appeal fails, and s dismissed with

costs.

APPELLATE CIVIL.

( My, Justice Turner, Qfficiating Chivf Justice, and Mr. Justice (Hdfield, }
UDA BEGAM (Praixgirs) v IMAM-UD-DIN Axp orirers (DpreNvavrs )
Equitable Estoppel—Laches~—deyuiescence—Limitution.

"The plea of acguiescence is applicable to suils for which a fixed torm of lmita«
tion is preseribed by law, but mere delay in euforeiug o right does nol constitute
acquiescence. (Rama Ruw v, Rija Rae (3), impugned; Peddumuthulaty v. v,
Timme Reddy (3) approved with certain gualifications).

The defendants took possession of, and eveeted buildhugs on, land which they
knew Delonged to the plaintifl and they had no claim to, withont applying to the
plaintift for consent. The plaintiff abstained from suing to cject them for one or
two years, knowing that the defendants were building on the lund,

Held, under the civeumstances, that the delay in the institution of the suit was
not sufficient to deprive the pleintifi of her right to relief.

The plaintiff in the suit was the zemindar of Sarai Babar Khan,
a moballa of tho town of Budaun., She resided in another mohall
of the same town abous two miles distant from Sarai Bubar Khan,

(1) 4 ). & G. 889; 5 Scott, N. R. 464, (2)2 Mad. I ¢ & 114, IEIY
Mad. IL C. R. 270,

* Speeial Appeal, No. 1677 of 1874, from a decree of the Subordinate Judge of
Shafjabanpur, dated the 2rd September, 1874, alivming & deeree of the Munsif
of Budsun, dated the 28th July, 1874.



