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APPELLATE CIVIL.

{Mr. Justice Turner, Officiating Chief Justice, und My, Justice Spankie.)
BALDEQ SAMAIL (Praintirr) v. BATESHAR SINGH AND OXHERS
(DErENDANTS.) *

Act VIIT af 1859, 5. 28— Res judicata,

When a plaintiff claims an estate, and the defendant, being in possession, and

knowing that ke has two grounds of defence raises only one, he shall not, in the

event of the plaintiff obtaining a decree, be permitted to sue on the other ground
to recover possession from the plaintiff. (Woeomatare Debia, v. Unnopoorna

Dassee (V).

‘Where, thérefore, the defendants purchased an estate in the plaintiff’s possession:
and sued him to recover possession of it, and the plaintiff resisted the suit merely
- on the ground that he was the auction-purchaser of it, and the defendants obtained
a decree, and the plaintiff then sued claiming a right of pre-emptionin respect of
the property, a claim which he might have asserted in reply to the former suit, held
ihat he was debareed from suing to enforce such elaim.

Tre defendants purchased on the 18th September, 1873, a share

i noanza Tajpur which was in the possession of the plaintiff. The .

plaintiff denied the title of their vendor, alleging that he was in pos-
session of the property in virtue of its purchase at an auction-sale.
The defendants accordingly brought a suit against him to recover
possession, by the establishment of the title of their vendor. The
plaintiff pleadod his title as auction-purchaser. Thedefendants obtain-
ed a decroe for the possession of the property, and applied for its exe-
cution, upon which the plaintiff instituted the present suit, claiming a
right of pro-emption inrespect of the property, basing the claim ona
~eondition in the village administration-paper to the effect that it was
competent to cach proprietor to sell his own share, but so long as an
hag shafuwala (pre-emptor) was willing to buy it, it mustnot be sold
to a stranger, The defendunts plesded 'Rt the plaintiff was notin
a positiod to advance a vight of jre-empirion. because he had neg-
Tected to do o in the former suit, and merely impugned the title of
their vendor.

() 1L B. L. R D. G, 158,

% Special Appcal, No, 18 of 1875, from a deerce of thée Subordinaie Judge of
Ghizipur, dated the 30th September, 1874, reversing a decree of the Munsif of
Ballia, dated the 15th August, 1874,
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1875, The first Court held that the plaintiff was entitled to maintain the
——————  suit, notwithstanding his omission to set up his pre-emptive title in
'BALI;Tz 95 the previous suit; and decreed the claim. The lower appellate

v Court dismissed the suit on independent grounds which it is im-

BaTrsHAR A .
Swea, material for the purposes of this report to state.

On special appeal by the plaintiff to the High Court the defend-
ants again contended that the plaintiff was estopped from suing to
enforce the right of pre-emption claimed by his omission to plead
the right as an answer to the former suit.

Munshi Hanumdn Parshdd, Munshi Svkk Edm, and Lala Lalta
Parshdd for the appellant.

The Senior Government Pleader (Lala Judla Parshdd) and
Pandit Bishambar Ndth for the respondents.

The judgment of the Court was as follows:—

In 1873 the respondents purchased the share of which the appel-
lant claims pre-emption. The appellant denied the title of the vendor,
but the respondents instituted a suit against the appellant, and
having succeeded in establishing their vendor’s title, they obtained a
decree for possession. The appellant then instituted the present suit
to have the sale to the respondents set aside, and a sale concluded
in his favor as pre-emptor. It is contended that, the respondents.
having succeeded in obtaining a decree for possession in a suit to
which the appellant was a party, he is now debarred from suing to
enforce a claim which he might have asserted in reply to the claim
formerly made by the.respondents, and decreed in their favor. We
admit the validity of the plea! It would have been a good answer
to the claim then advanced that the sale on which it was founded
was invalid, in that the defendant was entitled to a prior right of
purchase and ready to exercise it. In Srimut Rajak Moottoo Vijaya
v. Katama Notchiar (1), it was declared by the Privy Council
that, “when a plaintiff claims an estate, and the defendant, being
in possession, resists that claim, he is bound to resist it upon all the
grounds that it is possible to him, according to his knowledge, then
to bring forward,” and that, if he fails to do so, he is estopped from

(1) 11 Moore’s Ind. App, at p. 73.
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asserting any of them thereufter. This dictum was cited and re-aftirm-
ed in Woomatara Debia v. Unnopoorna Dassee (1), decided by the
Privy Couneil on May 13th, 1873.  'We must, then, allow the plea
urgnd by the vespondents and dismiss this appeal with costs, (2).

APPELLATE CIV IL

CMr. Jusice Tarner, Gficiating Chicf Justice, and M. Justice Oldfield. )
BALDEOD DAS (Puarmvnivy) o, SHAM LAL (Dowrexpawr)*

Hindd Laww.—Undivided indi Family—Ancestral Inmoveable proper ty—-Rz ghts of
: Lather and Son,

The sond in an undivided Hindd family, although they have a proprictary right
in the paternal and ancestral estate, have nob independent dorninion.

Where, therefore, -the plaindiff sued to cject the defendant, his son, from g
portion of a house, partly sclf-acquired by the plaintiff and partly ancestrsl pro-
perty, in which the defendant was living against the plainsiff's will, the Court
riuvwml by elaim,

Tiw plaintitt and ihe dufendant Hindds, were father and son,
The plaintiff’ sued to eject his son from a portion of a house of
which ho had taken possession on its being vacated by a tenant,
The defendant replied that the plaintiff had no right to eject him,
the house being ancostral proporty, in which father and son had
equal righty,

The first. Court tound that a portion of the house was ancestral
property, anl o portion acquired by purchase by the plaintiff {rom
his brother, and decrecd the olaim, holding that, under Hind4 law,
ason could not enforco a right to possession of any property,
whether ancestral or self-acquired, in his father’s lifetime. The
lower appellils Court dismissed the suit on the ground that, nnder
Hindt law, sous have oqual vights with their fathers in immoveable
i@ncestral property. ‘

(i) 11 B. L. R, P. C, at. p 169

(2) Sec Maktum Valad Mohidin v,  Imdm Velad Mohidin, 10 Bom. H . R. 298,
and Janakz Ammal v, Kémalathenmel, 7 Mnd‘ HC R 263, .

*Hpccwl '\n'po-ﬂ ‘No. 185 of 1875, from & decr@e of the Subordinate J'udlge
of Moradabad, duted the 4:h Decober, lﬁ?r&, revaxsing o, decree of the Munsif/
dated (he 14th \luy 1874,
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