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BEFORE A FULL BENCH.

(Sir Robert Stuart, Kt., Chief Justice, Mr, Justice Pearson, Mr. Justice
Turner, Mr. Justice Spankie, and Mr, Justice Oldfield.)

DUBEY SAHAI (Praixtirr) v. GANESHI LAL (DEFENDANT.)*
Act 1X, of 1871, ss. 4 and 5. b.— Admission of Appeal after the period of Limitation =
Single Judge and Divisicn Couré~—dJurisdiction,

Held that the order admitting an appeal after time, made ez parte by a single
Judge of the High Court sitting to receive applications for the admission of
appeals, under a rule of the Court made in pursuance of 24 and 25 Vie., ¢. 104, 5,13
and the Letters Patent of the Court, s. 22, was liable to be impugned and set
aside at the hearing by the Division Court before which it was brought for hearing,
on the ground that the reasons assigned for admitting it were erroneous or inade-
quate,

AN appeal was preferred to the High Court against a decree
passed on the 8th of May, 1874. The application for a copy of
the decree, with a view to filing the appeal, was made on the
15th of May, 1874. The copy was ready for delivery on the
30th of May, 1874, and was taken by the appellant’s pleader on
the 2nd of June, 1874. The period for presenting the appeal
expired on the 22nd of August, 1874, that isto say, before the High
Court rose for the vacation. It was presented on the 16th
November, 1874, to Stuart, C. J., the Judge sitting out to receive
applications for the admission of appeals, under a rule of the High
Court made in pursuance of 24 and 25 Vie., cap. 104, 5. 13, and
8. 27 of the Letters Patent of the Court. That day was the first
day of the opening of the Court after the vacation, and the appeal
was 84 days beyond time. With it was presented a certificate in the
following terms:~—“I hereby certify that Dubey Sahai has been
under my treatment since Jth of August last. He was suffering
from internal hemorrhoids and unfit to work, but now he is relieved”’.
This certificate was dated the 22nd of September, 1874, and on its
face there was a note by the Civil Surgeon of Cawnpore that the
writer of the certificate was an hospital assistant at one of the city
branch dispensaries, and that it appeared to be correct. The appeal
was admitted by Stuart, C. J., the order of the learned Chief
Justice being as follows :—¢“ Of the above 84 days, 60 are accounted

* Regular Appeal, No. 147 of 1874, against a decree of the Subordinate Judge
of Cawnpore, dated the 8th May, 1874,
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for by the vacation, leaving 24 days beyond time. Having regard
to the medical certificates, und after hoaring Mr, Howard in support
of the application, I admit the appeal.”’

An objection was taken by the respondent to the hearing of the
appeal on the ground that it should not have been admibted, as it
was beyond time, and no sufticient cause for not presenting it
within tho period prescribed by law was shown.  With veference to
this objeclion, the Division Bench (Pearson and Oldfield, JJ.)
before which the appeal canz on for hearing, reforred the following
question to the Full Beneh, viz :—

“ Whether the order of a single Judgs admitting an appeal after
time is liable to he impugned and set aside at the hearing of the
appeal by the Bench before whom it is brought on for hearing,
on the groun 1 that the reasons assigned for admitting it are errone-
ous or inadeyuate ? 7

Mr. Howard and Muanshi Hanuman Fershdd for appellant.

The Senior Governmant Peader (Lila Judle Parshdd) and the
Junior Government Ploader (Babu Duwirka Néth Banarji) for
respondent.

The Junior Government Plewder contended that the order ad-
mibting the appeal was not tinal, having been made ez parte. The
party most interested in the admission, wiz., the respondent, who
imagined that the decree of the lower Court had become final, is
entitled to show that the admission was improper, and that, not-
withstanding admission and registration—Zhe Secrctary of Stats
for India in Courcil v. Mutu Sawmy (1). The proviso in 5.5 of
Act IX. of 1871 as to admission of appsals after time only relates
to admission with a view to vegistration. When an application
for a review of judgment which is beyond time has been admitted,
the respondent is entitled to show that it is beyond time, and a
review oan be refused, on that ground. It is only equitable thab
the respondent should be allowed to point out at the hearing of an
appeal that the Judge who admitted it was misled by the statements
of the appellant. The learned pleader cited Syed Jafer Hossein v.

(l.> 4 B, L, Rc Ap.’84o
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Sheikl. Makomed Amir (1) and Mowri Bewa v. Surendra Ndih
Ray (2).

Mr. Howard.—The order may be open to review—Joy Koomar
Dhutta Jhé v. Esharee Nund Dutta Jhd (3)—but only by the
Judge who made it. It would be highly inconvenient if one Court
could review another Court’s order touching a question of fact.

" Tlustration (3) to s. 4 of Act IX. of 1871 is subject to s. 5. b The

appeal has heen admitted and registered and cannob be rejected

on the ground that it was preferred after time— Bharutt Chundur
Rop v. Issur Chundur Sircar (4),

'STUART, C. J.-~The question snbmi‘tedin this reference is, whether,
as a preliminary objection taken in belialf of the respondent, the
order of a single Judge admitting an appeal after time is liable to
be impugned and set aside by the Bench before whom it is brought
for hearing, and my answer is in the affirmative. But I confess 1
have not derived much assistance frem Act I1X. of 1871. The,
sections of that Act which bear on the subject arc ss.4 and &
and appended to s. 4 are two illustraiions, the latter of which
(?) is in the following terms :—¢ An appeal presented after the pre-
scribed period is admitted and registered. The appeal shall, never-
theless, be dismissed.”” This appears to meet the preseat case,
showing clearly, as it does, that, in the opinion of the person who
prepared it, such a preliminary objection as the present might be
entertained. But it is a mere illustration and not binding as law,
and I can find no direct anthority for itin either of the sections
veferred to. No doubt under s. 5 (b) it is provided that “any
appeal or application for a roview of judgment may be admit-
ted after the period of limitation prescribed therefor, when. the
appellant or applicant satisfies the Cour{ that he had sufficient
cause for not presenting the appeal or making the application
within such period,” and the words * appellant” and “the Court™
appear to support the illustration. So far as they go however, these
quotations from the Limitation Act seem to me to favor the objec-
tion, or, in other words, the opinion that the order in the present

(i) 4B.L.R. Ap. 1c8. (3) 10B.L. R A. C. 155.
(2) 2B, L.B. A J=C. 184, (4) 8 W.R, G R. 141+
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case by a single Jadge may be impugned in the form stated before
the Bench of the Court hearing the appeal.

To niy mind however, the right of a respondent to take such
an objection may be allowed to rost on the very intelligible principle
that the application to, and order by, the single Judge, is in the
nature of an ex parie proceeding and behind the back of the
respondent, who, until the appeal comes on for hearing before the
Division Bonch, has no opportunity of resisting the admission of
the appeal, which it must be admitted he has every interest to do.
Nor without express legal onactment to the contrary can a ve-
spondent be deprived of the right to plead any matter, whether
preliminary or otherwise, which is relevant and germane tonot only
the merits of the appeal but to the hearing of it.  Other preliminary
objections, which mnay be competently considered on the application
for admission and not in my opinion more entertainable than that
in tho present case, are constantly heard and disposed of on appeal ;
such as, for instance, on the ground of insufficiency of stamps, want
of jurisdietion, and the like, and there seems to be no reason, on
principle or by analogy, why a respondent shonld be less favorably
situnted as regards an objection of the nature in question.

My answor therefore is that, in my opinion, my order of the
4th Decombor last may be impugned and st aside at the hearing
of the appeal by the Bench before whom it is brought for hearing,
on tho grounds that the roasons assigned for admitting it are
crroucous or inadequate.

Prarsow, J.—In answering tho question referred to the Fall
Bench, it scems to mo that a distinction must be made between an
order admitting an appoal after time, after the other party to the
case s had an opportunity of urging. any objections he may have
to maketoits adinission, and an order admitting an appeal after time
merely on the strengih of the cxplanation given or evidence addueed
by the appellant himself of the causc of his delay in preferring the
appeal,

In my opinion an order of the first kind passed by a single
Judge cannot be impugnod or set aside at the hearing of the ap-
peal by the Bonch hefore whom it comes to be heard. For although,
under the rule of practice of she Higl Court, an appeal may be
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admitted by a single Judge and afterwards be heard by a Bench
of which that Judge may or may not he a member, the Court which
admits the appeal is not one Conrt, and the Cowrt which hoars the
appenl another distinet Court, but hoth Courts are one and the same
High Court; and the Bench cannot e held to hinve any power to
review or inbertore with the singlo Judge’s decision hetween the
parties on the point, whether suflicient cause was shown by the
appellant for not presenting the appeal within the proseribed poriod.

On the other hand an erder of the second kind passed by a
single Judge, insmuch as it cannot bind the party who was not
invited or allowed to show cawse why it should not be passed, is,
I conceive, on the ground of cquity, Hable to be impugned and sot
aside when the appeal is heavd hy the Bench bofors which it is
brought, under illustration (h), s. 4, Act IX. of 1871,

Turrer, J.~It is the practice of the Cowrt to delegate to a
Division Benel eomposed of a single Judgo its fanotions of admit-
ting appeals.  The Bench so constituted enjoys the full powers of
the Cowrt, and ean determine when an appeal shall be admitbed or
rejocted. It iy incambent on the Bench so appointed to considor
{nter alin) whether the application is presented within due time, or if
presonted after timo whether sufficient cause is shown for the delay.
On these points the Bench composed of a single Judge ordinavily
decidoy cx parte. At the presentation of a plaint ib is incumbent
on the Court to sce that the suit iv within time and Lo pass an ev
parte decision on this point before bringing it on the register, yob ii,
nevertheless, pormits the defendant when he appears to answor the
suib to plead limitation. In like manner, I am of opinion thai the
Boneh which hoars an appeal ought to entertain and dispose of tho
respondont’s objeation that the appeal has been admitted after tho
timo allowed by law, and that no sufficlent canse was shown for the
delay in presenting the application, notwithstanding the Court
admitting the appeal may have held ex parte that sulficient causo
for the delay has been shown.

That tho Court may, nay must (except in the cases excopted),
notwithstanding the admission of the appeal, dismiss it if it bo gshown
to havo heen presonted boyond time, is shown by the langnage of
the Limitation Act, The Court has thereforo the power of dismiss-
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ing an appeal ab the heaving for a reason which woul have justified
it in refasing to admit the appeal, and I caunot see anything in the
Procedure Code nor in the Limitation Act which probibits us
from adopting the sawme practice in respeet of the plea of lmitation
when pleaded 1o the adinission of the appeal, as we have followed
without objection in respect of the plea of limitation in bar of suit.
Weare bound to afford to a respondent the same opportunity of
urging the one plea as to a defendant of urging the other ; and we
should take the ruling of the Bench admitting the appeal in the
absence of the respondent as a decision subject to re-consideration
on the appearance of the respondent, in the same manner as we
in practice hold tho admission of a suit on the register to be a
decision suhject to re-consideration on the appearance of the
defendant. The term “if the Court be satisfied, &e.,” in s. 5,
paragraph b., applies in my judgment not only to the Court exercis-
ing its function in aditting the appeal but to the Court exercising
its function in deciding the appeal. I would therefore reply that the
Court hearing the appeal can and should dispose of the plea urged

by the respondaent.

Spawgin, J.—During the argnment several decisions of the
Bluratt Clundur  Roy Caleutta Oou.rt were ci.teq, and amongst
v. Issur Chundur Sirear, them, the ruling of a majority of the Court,
. as delivered by Sir Barnes Peacock, to the
effect that an appellate Court, after admitting and registering an
appeal and serving notice on the opposite party, has no power, at
the hearing, to reject the appeal, upon the ground that it was not
proferred within the preseribed period.

When the Bill for the limitation of suits was introduced into
The words of clanse ¢ theLegislative Councilon the 20d December,

section § ag originally e dar v Titz-Ja
proposel are, ©that 1o 1870, it was stated by M1: Fitz-James
Court aiter admitting and ~ Stephen that s, 5 ¢ provides for the
repistoring an appeal . o gy s

shall diswiss it on the case where a period of limitation expires
gromd that it was not . T
prescoled  within  the when the Court is closed, emporwers the
presecibed period.” Court in proper cases to admit an appeal

or an application for review after the period -applicable therefo,

and declares,'in accordance with a decision of Sir ‘B. Peacock,

(1) 8 W, R. C. R. 141
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that an appeal once admitted shall not be dismissed as late.”
The Bill as passed, Act IX. of 1871, contains no such provision
as that contained in cl. ¢., 8. § of the proposed Bill. 8 4, and 5.5
and cls. a. and b., remain as they were in the proposed Bill.
It appears therefore that the Legislature in passing the Bill, as
ameade, no longer intended to declare that an appeal once admit-

- ted shall not be dismissed on the ground that it was not presented

within the prescribed period.

8. 4 of the law as it is (Act IX. of 1871) provides that—
‘ subject to the provisions contained in ss. 5to 26 (inclusive),
every suit instituted, appeal presented, and application made after
the period of limitation prescribed therefor by the second schedule
hereto annexed, shall be dismissed, althongh limitation has not beert
set up as a defence.” The provisions of s. 5, in so far as they affect
the question before us, are as follows: —Clause 4. “Any appeal
or application {or a review of judgment may be admitted afier the
period of limitation prescribed therefor, when the appellant or
applicant satisfies the Court that he had sufficient canse for not
presenting the appeal or making the application within such period.”
It is the appellant who is to satisfy the Court. No procedure is
laid down for calling upou the party, who would become respondent
if the appeal were admitted, to show cause why it should not be
admitted. It is enough if the appellant satisfies the Court that he
had sufficient cause for not presenting the appeal within the pre-
scribed period. This is the only point upon which satisfaction is
required. The Court admitting the appeal has to satisfy itself
whether there is sufficient ground for admitting and registering
the appeal, in order that it may be heard and determined. Until
this has been done, no netice can issue under the law to respond-

ent.

Under authority conferred by 8. 13 of the High Courts’
Act of Parliament, this Court has made a rule by which a single
Judge may receive and admit appeals. But any rule made by the
Court is subject to the Laws and Regulations which may be made
by the Governor-General in Council. By s. 23, Act XXIII of
1861, a regular appeal shall be %eard and determined by a Court
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of two or more Judges. This section ameuds s. 532 of Act VIIL
of 1859, and it clearly rofors to the number of Judges who are to
hear and deterinine the appeal. It does not touch the question of
admission; another section provides for the presentation of the
memorandum of appeal.  Appoals are to be preferred to the appel-
late Court and may be adwitted or rejected, and if admitted they
must be registered cither by the Court or oneof its officers; after
which follows the procedure by which they may be eventually
heard and determined. A singlo Judge of the Court, so far, under
tho rules of the Court, appears to be competent to admit an appeal,
though after time, if tho person who presents it satisfies him that
he had sufticient cause for not presenting the appeal within the
prescribod period.  But when therespondent, in obedience to notice,
after registration, appears to answer the appeal (the case being then
before the two Judges who must, by law, hear or determine it), and
finds for the first timo that the memoraudum of appeal should have
been prosented at an carlicr date and that it is barred by s. 4 of
Act IX, of 1871, he of course takes a preliminary objection to this
effect, not so much against the adnission as against the hearing and
detormination of the appeal.  When be finds that the appeal should
not have been admitted at all, an objection of this nature is the
best answer that he can make to it, and one that he is entitled to
malke, for he was no party to the admission. The order admitting
the appeal was not passed in Lis presence or by the Bench before
which he is to answer the appeal. There is nothing in the law
which connects him with the appeal uniil he is called upon to
answer it, and the Court which is to try the appeal is bound to
dispose of his objections to its being heard at all.

It has been said that the Court cannot reject the appeal at the
hoaring, because, ascording to s. 350 of ‘Ach VIIL of 1859, the
judgment must be for confirming or reversing or modifying the
decrae of the lower Court, and therefore there is no authority for
rojection. This was the view faken by Sir Barnes Peacock in the
case referred to above, which led to the enactment of s, 4,
Act IX. of 1871. 8. 4, subject to the provisions of s b5,
provides thatan appeal presented after time shall be dismissed,
although limitation Lias not been set ap as a defence. The illustra-
tiong of this scotion are as foliows: —“{a).~A suit is instituted
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after the prescribed poriod of limitation. Limitation is not set up as
a defence and judgment is given for the phaintitl.  The defendant
appeals.  The appellate Court rust dismiss the suib.  (b),—An
appeal presented aflor the preserihed period is admitted and regis-
tered.  The appeal shall, nevertheless, bo dismissed.”

In the fiest illustration, thongh the defendant does not plead
limitation and a decres is passed against hin, yot ift ho appeals, the
moment the Court hearing and - determining thoe appeal finds that
the suit was barred by limitation, it must dismiss the suit. Tt must,
as a Court, obey the provisions of s. 4, which are imperative.
The appeal, though it has been admitted and registored, though
on the hearing no objection as to limitation has been taken by re-
spondent, yot il the Court finds that it was admitted too late, must
be dismissed.  Tho Court does not reject the appeal hub dismisses
it, thus practieally affirming the decree of the Court below. The
appellate Court then must dismiss the appeal.  That is, the two
Judges who sit to hear and dotormine the appeal must dismiss it,
even though n single Judgo has admitted and vegistered it, It is
not therefore the appellate Court hearing and dotermining the
appeal that necessarily admits it, nor is it bound by the adinission
and registration permitted by another Judge.

It is contended that s. 4, being subjoct to the provisions
of s. 5, if tho Court almits tho appeal and has sabisfed itself
that the appellant had sufficient cause for not presenting the appeal
within time, the admission nnder such cirownstances cannot ho
questioned.  But to this [ wounld reply that the Court receiving the
memorandum of appeal has only to satisfy itsclf on the showing of
the person who presents it that the case is ono that may be admitted
for registry. The Judge admitting the appeal is not required to
go boyond this. Cl &. does not say that when the Court has
satisfiod itself, it shell admit the appeal.  Admitted it may be, but
if when it comes on for hearing the Court sttting to henr and doter-
mino the appeal finds, either of its own motion or on the repre-
sontation of tho respondent, that it was admitted aftor time without
sufficiont excuse, it is bound under the provisions of s. 4 of the
Act to dismiss the appeal. If; on the other haund, the oxcuse is
found to bo sufticiont, tho provisions of s, 5 are fully cowplied with,
The appeal procecds and is heard aud detormined,
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Holding this view of the case, I would reply that the J udges at
the hearing of the appeal are at liberty to question its admission by
a single Judge.

Orvrrerp, J.—8. 5, Act IX., of 1871, gives the Court a dis-
cretion to admit an appeal after expiration of the period of liniitation
preseribed for it, when the appellant satisfies the Court that he had
sufficient cause for not presenting the appeal within such period.
The Julge of this Court sitting for receiving applications and
admitting appeals exercises a diseretion wnder this section, but
subjeet to the provisions of s. 4.

Hlustration 0. of s. 4, which applies generally to appeals
after they havebeen admitted and registered, is to this effect : —% An
appeal presented after the preseribed period is admitted and re-

gistered. The appeal shall, nevertheless, be dismissed,” This is a

goneral direction for the dismissal of appeals under certain
circumstances, notwithstanding their previous admission and
without reference to the authority admitting them, and will, in my
opinion, apply to appeals admitted by a Judge of the Court under
the discretion given him by s. 5, and this power of snbsequent
dismissal, I apprehend, is intended to be exercised by the Court
sitting for the hearing of the appeal, and that Court having both
parties before it (which the Judge admitting the appeal had not),
is bound to determine whether the appeal should not be diswmissed,
sufficient cause not being shown why it should be entertained after
the period prescribed Dy lmitation.

BEFORE A FULL BENCH.

My, Justice Turner, Officiating Chief Justice, Mr. Justice Pearson, Mr,
Justice Spankie, and Mr. Justice Qldfield.) "
QUEEN v. NATADA,
Act XLV, of 1860, s3. 59, 377 —Punishment~=Transportation in lieu of Imprisonment,
When an offence is punishable either with transportation for life or zmptlsan-
raent ror a term of years, if a sentence of transportation for a term less than I:fa
is awarded, sueh tenu cannot exceed the term of imprisonment.

* Appealfrom & couvietion by the Ses’ons Judge of Moradabad, ‘da.t?d tl;e
26th April, 1873,
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