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pg.gr» ia this Court it appears that it refers to a former suit in 
which the Court had expressly abstained from coining to a de
cision upon the point in issue. It was therefore held that there 
was no adjudication and no res judicata. In a recent case (1) the 
Bombay High Court has held that res judicata does not apply 
when the former suit has been dismissed und r̂ s. 102 of 
the Code for default to appear on the part JS the plaintiff 
Those c a s e s  do not a p p e a l1 to us to apply to the present e a s e .

With regard to the remaining portion of the subject-matter 
of suit, namely, the orchard, we find that the Court below has, 
upon the evidence, come to the conclusion that the kobala set 
up by the plaintiff was not a genuine transaction, that is, the 
Court was not satisfied that any consideration passed, and that, 
on the other hand, it was satisfied that the alleged vendor had 
never given up possession. The learned counsel for the appellant 
says that upon the evidence the lower Appellate Court is wrong. 
But in second appeal it is not open to us to discuss the evidence. 
The appealis dismissed with costs.

p. o’k . Appeal dismissed.

Before H fr. Justice Tottenham and Mr. Justice O'Kint-aly.
EARIDAS SANYAL a n d  oth ers  (P l a in t if f s ) v .  PItAN NATH SANYAL

AND OTHMIS (DEFENDANTS.)0 
~ Partition—Suit for partition of portion of Joint property—Partial partition. 

Tlieplaintiffs and tlie defendants being jointly entitled tn and in possession 
of three khanaiaria in a village and other immoveable property, the plaintiff 
sued for partition of ono d£ tlio khunabaris only. 

fields that the suit would not lie.
T his >vas a suit for partition of 1 paki 3 f  gundas of land and 

the buildings thereon, which constituted the joint-family dwelling 
house„oft|he plaintiffs and the defendants. The plaintiffs and the 
defendants had occupied the house and land jointly down to the 
year 1288 (1871-72), when the former removed to another house 
which was their separate property. The plaintiffs alleged that, 
o.n the 12th November 1883, they had. written to the defendants

* Appeal from Appellate Deoree No. 1162 of 1885, against the decree of 
Baboo Rftjendra Coomar Bosp, Additional Subordinate Judge of Mymerisingh, 
dated the 11th o£ March 1886, reversing the decree of Baboo Monmotho 
Hath Mookerjee, Munsiff of AtLiali, dated the 17th of November 1884.

(1) I. L. R., 6 Bom., 482,
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asking them to come to an amicable partition of the property 1886
now in question, but they had refused to do this; they further Harhm®
alleged that the joint possession of this piece of land was a con- «,
stant source of quarrel between the plaintiffs and the defendants, 1bsahy1lTK 
and that it was necessary there should be a partition of it. The 
material portions of the written statement were as fo llo w s•

“ 7- The p'jintiff having constructed a separate house at a 
different place, lias been residing in that new house, and we have 
been residing in the said ancestral dwelling house, and have been 
in possession of the entire land of that house. We and the 
plaintiff have many rent-free ijmali lands in Kedarpur and ia 
other villages. Instead of suing for partition of all those rent- 
free lands, the plaintiff has asked for partition of one plot of 
land only,

" 8. It is a rule observed in making a partition that lands are 
allotted to the several parties with reference to their convenience 
and proximity. The plaintiff having deserted the house under 
claim, has built another house ; and, as we are residing in the 
said (former) house, the plaintiff can get some other rent-free land 
in lieu of the land of the house in question. Hence, instead of 
the entire ijmali rent-free land belonging- to us and the plaintiff 
tho laud of the dwelling house cannot be partitioned, and such 
partition would be illegal.

“ 9. We having made, preparation for erecting a dctlan on 
the place distinctly and separately belonging to us within 
our ancestral khanabari, there has arisen a perpetual enmity 
between us and the plaintiff’s father and the plaintiff. Out of this 
enmity, and with the evil intention of injuring us and throwing 
obstacles in the way of our erecting the dalan, the plaintiff haa 
brought this false and malicious suit for partition.”

The Oourt of first instance gave the plaintiffs a decree, But this 
decision was reversed on appeal. The judgment of the lb wer 
Appellate Oourt was as follows

“ This is a suit for enforcing partition of-a.' piece of rent*&ee 
homestead, which admittedly forma the khanabari of theplamtiffs 
and defendants. Since 1281 the plaintiffs have oeased to reside 
in this homestead, having removed therefrom and made a new 
hari of their own on a plot of land which they allege ’belongs
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1888 t o  them exclusively. The defendants have not teen able t o  

p AmnAR ' show that they have any interest in the land last mentioned. 
saktal The Munsiff has decreed the plaintiffs’ claim. It is now urged 

P r a n  N a t h  in appeal by tho defendants that, as there are other lands 
S a n t a l ,  belonging t o  them and the plaintiffs which are held by them in 

ijmali, the plaintiffs are not entitled to have a partition as 
respects only one portion of the undivided property  ̂ It appears 
to me that this objection is valid, That thc'Te are two other 
ijmali lahJieraj homesteads adjoining to the lari, of which parti
tion is now sought for, one of which is tenanted, and the other 
unoccupied, and that also putni interests are held in ijmali 
by the parties both in the village where the thunabari is 
situated as well as in a neighbouring village, has been proved 
even by the plaintiffs’ witnesses, and has been admitted before 
me on the part of the plaintiffs during the hearing of this 
appeal. In this state it is but proper that all the undivided 
properties held and owned by the parties must be brought under 
partition instead of only one portion thereof; and it has not 
been shown that the plaintiff would be put to any great incon
venience .if hia prayer for partition of the khanabari in question 
were not granted, since he has already got a new bari of his own_ 
On ..the. other hand, there is good ground for saying that the 
defendants would suffer if only this lehanabari were partitioned 
independently of the two lakheraj bans that are adjoining to it. 
I wpuld refer to the following rulings in support of x,he contention 
thgit partial partition cannot be allowed—Hari Narayan BraTime 
y. Gavupatrav Daji (1); Lalljeet Singh v. Raj Coomar Singh (2): 
Nanohhai Vallabhdas v. Nathabai Hanbhai (3). Consequently 
the 'order of the Munsiff, granting partition of the lands in 
question, will be set aside, and this appeal decreed, and the suit 
of the plaintiffs dismissed with all costs and interest at 6 per 
cent. The defendants will have of course no right to raise per
manent structures on the lands in question,”
. The plaintiffs appealed to the High Court on the ground that 
*,! the lower Appellate Court is wrong in holding that the .present

( ! )  I, L. R., 7 Born., 272 } 8 0. L. ft., 367. 
1*2) 25 W. R., 353.
(3) 7 Bom , H. C,, (A, 0 .) 46.
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suit, which is a suit for partition of the paternal khanaban, is 1886 

not maintainable, because the parties have other lands which u a r i d a s  

are held by them in ijmali.” Bantal
PR,AIT

B aboo D u rg a  M ohun Das, and Baboo G rish  C h u n d ra  Chow- Sakyau 
d h u ri, for th e  appellants.

B aboo GunV .Das Bcm&rji, for th e  respondents.

T h e ju dgm en t o f the C ourt (T ottenham and O ’K ineaxy , JJ.) 
was delivered b y

Tottenham, J.— This was a  suit for the partition  o f &lchanabavi 
belonging  to  the patties in th is suit. T he defendants ob jected  that, 
i f  this particular lehanabari on ly  were partitioned, the result w ould 
b e  serious to  them  ; that there are two other Ichanabaris adjoining- 
th e  one in  question, and th at th e  partition ou gh t to  b e  applied 
to  them  also as w ell as to  other jo in t-fam ily  property. The 
low er A ppellate  C ourt has decided that th is su it for partition 
o f  th is single lehanabari cou ld  n ot be m aintained, and has 
dism issed it.

We think that the weight of authority is in favor of the lower 
Appellate Court’s decision. The cases are quoted by Mr. Mayne 
in his book on Hindu law (1). In the present instance we think 
that the decision of the Court below is reasonable as well as in" 
accordance with law. The appeal is dismissed with costs.

p. o’i£. Appeal dismissed

F U L L  B E N C H .

£rfore Sir Richard Garth, Knight, Chief Justice, Mr. Justice Cunningham,
]Ui'. Justice Wilson, Mr. Justice prinsep and Mr. Justice Trevelyan.

JIANGNIllAM M ARW ARI (Plaintiff) «, DHOWTAL IiPY. and 1886 
oTHEns {Defendants),*  J/fcrWt 23.

Interest—Interest after filing o f plaint—Interest at rate stated »» bond—
Discretion of the Court—Civil Procedure Oode (Act X IV  nf 1882), s. 209.
Interest after date of suit is in the dieoretign, of tbe Courts notwithstand

ing that a fixed rate of interest ia mentioned as payable “ up to Vedlization" 
in the band sued upon.

* Full Bench on Regular Appeal 266 of 1885, against tbe decision of the 
Second Subordinate Judge of Bhaugiilpore, dated 10th December 1884.

(1) See Mrtyne’ii Hindu Law, s. 417,3rd Ed., p. 469.


