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The judgment of the Court (O ld fie ld , J., and Stb a iq h t , J.,)

was delivered by

S t r a ig h t ,  J.—The lower appeJIate Court has found that the 
razi-nama was duly and properly executed; ia other words, thiit the 
dcfeiidfmt agreed in writiag to allow- the plaiiitifFs “ Jiaq-i-chahaj'umy 
The suit was therefore & r money due upon a contract aad of a 
nature cognizable by a Small Cause Court. Accordingly no second 
appeal lay to this Court, and the preliminary objection taken by the 
respondents’ pleader must prevail. Our attention was called at the 
hearing to the case of Nanku v. The Board o f  Revenue (1}, but the 
view we are now taking is in no way inconsistent with, on the con- 
trary is entirely in accordance to, the principle laid down in that 
ease by the Court at large. The appeal is not entertainaWe and 
Binst be dismissed with coats.

Appeal dismissed.

nsij
May St.

Befcn ii/r. Justice Pea)’So» and M r. Jnstice StraiijM.

C I I A N D I K A  S I N G H  AN D  AHOTHER (D E F E N D .iK T s ) V. P O H K A I i  S I N G H  

( P l a in t i f f ) . *

Jaint Mortgage—Fanclosiire.

. . Where a mortgage o f ati estate is a joiat one and tbera ia ao specification in 
it: that any individuiil share or portion o f a share of saoh estate ia charged with th® 
iepa.ytiieiifc of any defined proportion ot the Taortgage-money, but the whole estate 
is made responsible for the mortgage-money, it is not competent for the mortgagee 

, to ti:cftt a sum x»id by one o f the mortgagors as made on such mortgagor’s own 
account fa respect o l what might be calculated as his reaBonable share o f the joint 
debt and to release his share from further liability. Where, therefore, in the’case of 
sueha mnrtgage the mortgagee, in taking foreclosure proceedings, exempted the 
person and siiar« of the mortgagor so paying and proceeded only agaioat the other 
mortgagors, and, the mortgafe having been foreclosed, sued the other mortgagors 
for tliL. jiGssefsii-in o f their sluires of such estate, held that, the foreclosure proeeed- 

i»gs  beiijis irregular, the suit was not maintainable.

T i i3 fai'i.s o f this ease arc .suiSciently stated for the purposes 

o f this reiioi't in the jadgaient o f the H igh  Coart.

® Seconil Appeal, ]No. 17SJ of 1880, from a decree of Pandit Jagat Naraiti> 
Snbitrdinat" Jiid?u o f Uawiipore, dated the 13th Decemher, 1879, afflnain* a decree 
o f Maiiivi Sakhawas Aii, Miiasif of Akbarpur, dated th<j I 6th Septembepj 1878v : ^

(1) I. L. B., 1 All. H i .



Ck.ant'ik,
Si>-(3a

Bs.h}i Joffindro Math Cbaudhri ami Maulvi Obeid-rd-Malimnny 
for the appellants.

M unslii/Janttm aH P ra sa ti, for tlie respondent.
PoiIE iB

Tlio judgm ent o f  tlie Court ( P bakson , J., ana St b a ig s t , J .,) 

was delivered by

St r a ig h t , J.— This is a suit for posaekion of a one pie share o f 

mauza Rai, pargana Ghaianpur, upon tiie basis of a m ortgage 

dated tlie 2nd July, 1869. and a foreclosure proceeding of tiie 23rd 
May, 1878, Both the lower Courts decreed the claim and tha 
defendants now appeal. The short facta are that the appellants with 
one Shankar Singh executed a conditional sale-deed to tlie plaintift- 
respondent on the 2nd July, 1869, for a period of four years, of 
their one and one-half pie share of inauza Rai for an advance of 
Ks. 125. Sometime afterwards Shankar Singli paid Rs. 62 priaei- 
pal and interest to date, as representing one-tliird of, ihc iUiu-r̂ râ ô 
amount due/and the mortgagee-respondent aeo<»pted it as such and 
endorsed the receipt on the deed. The appellanis failed to piiy the 
balance then remaining and foreclosure proceedings \vert; taken 
against them alone, Siiankar Singh, and his half-pie .share bring 
exempted. The usual notice was given, and when the required 
twelve mouths’ gr,-100 had elapsed, the proceeding was recorded, on 
the 23rd May, 1^78, upon wbioh the present suit was insti;;ote;L 
Tlie appellants contend that as the mortgage was joint and the 
share of Shankar Singh waa equally liable with their own for the 
joint debt, that the foreclosure proceedings were irregular in that 
he was not made a party, and tliatthe present .suit is not niaintaia- 
able.

We are of opinion that this plea must prevail. The inortgags 
was clearly a joint one, and there is no specificatiou in it chat anj 
individual share or portion of a share is identified to and charged 
witli the repayment of any defined proportion of the money 
advanced. The liability of the mortgagors was mutual aad indivi­
sible in that their property, as a v/hole, was made respoasible for 
the debt. We therefore do not think it was competent for the 
mortgagee to treat a sum paid by one of the laortgagorji as made 
on .such mortgagor’is own account in respect of what might be

VOL. II.] ALLAHABAD SERIES. 90



«s

18S0

THE INDIAN LAW  REPORTS. [VOL. II.

SlKGH
r.

I’OHKAR
Si.N’GH.

calculated as Ms rensonable share of the joint iuclebtedneas 
and to release his share t'roiii further liability. Swch payment 
could only properly be treated as made for the whole of tha 
imortgagors and ougl’i!; to liavs lieeti carried to tlie credit of all 
of them itt rednction of tho principal sum jointly due. Con.se- 

qiiently the pIaintifi-re.spondent wns not jnstified in e.xomptin" the 
half-pie share of Shankar Singh from the foroGlosure proceedings 
and in directing liis claim against tlio property of the ap[)eliaat8 
alone. The present .suit cannot nnder the circiunstaucos be enter­
tained. The appeal is decreed with costa.

Jppeal allo'wed.

lgg[y Before Mr. Juftice Pearson and Mr. Justice. Stralffht.

.. A.KB.MU .iOT o th e rs  (D efen d .vn ts ) y. W IL A Y A T  A L I  ( P l a in t i f f ) . *

Remand—Ohjeclion to Finding—Appellate Courf^powerg <>f~Act X  oflSTT  
(C ivtl Procedure Oode)  ̂sa. nflS, 507, .'578—Error or hregularMy,

Held that an appellate Co«rt is not Itound to accept a finding rctuTned to it tiy 
a Court o f first instance under s. 568 o f Aci; X  of 1877 merely because uo oljjeotions 
to such flnclinij are xKeferred, but is competent to examine the evidence on ■which 
Buch iindingis founded and to satisfy itself tlwt it is correct nnd fit to be accepted. 
No&ruyi T, Khoda Baksh ( 1) disseBted from : Rakui Shtgh v. Wazir ( 2)  followed.

Held also that, assuming that an appellate Cnurt, in (leciAinor a case ia a man- 
Tser incQiiaiatent ^Yith and opposed to the finding returned to it hy the Court o£ 
first inistance xmfler that section) in the absence of ohjections, acted irregularly, its 
decree could not Ije reversed or the case rein.T.iided on account of such irregntarity, 
saoh irregularity not affecting the merits o f the case or the jurisdiction of tha 
Court.

T his sttit, in ’wMcli the plaintiff claifned a right of way over land 
belonging to the defendants, was dismissed by the Court of first in­
stance on the 12th March, 1879. On appeal by the plaintiff the 
lower appellate Court, on the 29th Angiwt, 1879,'remanded the case 

to the Ooort of first instance for the trial of certain issues, under the 
provisions of s. 5(jfi of Act X  of 1877, il.Kiiig a. ]>eriod of one woek 
for o'ijfictions to tlic findiniT of the Court of fir.sfe instance. The

*  SectindAppe.-il, So. ifiOotlSSO.froma decree of Maulri Nasir AH Khan, 
Snhordiiiate Jnrife of Sah&raiipur, dated the 18th NovembGr, 1870, teversinR a 
decree o f Munshi Baij Nath, Mnnsif of Muzaffaniagar, dated the ISth March, 187&.

(1) II. a  R., N.-W. 1\, ISOG, p. CS. (2) L  L . R., 1 All,, 1G5.


