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The judgment of the Court (OLbFIELD, J., aud BTRAIGHT, J.))
was delivered by

Strateut, J.—The lower appellate Court has found that the
razi-nmna was duly and properly executed; in other words, that the
defendant agreed in writing to allow the plaintiffs ¢ kag-i-chakarum.”
The suit was therefore for money due upon a contract and of a
nature cognizable by a Small Cause Court.  Accordingly no second
appeal lay to this Court, and the preliminary objection takeu by the
respondents’ pleader must prevail. Our attention wus called at the
bearing to the case of Nanku v. The Board of Revenue (1), but the
view we are now taking is in no way inconsistent with, on the con-
trary is entirely in accordance to, the principle laid down in that
case by the Court at large. The appeal is not entertainable and
must be dismissed with costs.

Appeal dismissed.

Before Mr. Justice Pearson and Mr. Justice Struiyhi.

CUHANDIKA SINGH anp avorser (Derenpants) v. POHKAR SINGH
(PrLAINTIFF).*

Joint Mortguge— Foreclosure.

Where a mortgage of an estate i3 2 jaint one and thers is ne specification in
it that any individual share or povtion of & share of such estate i3 charged with the
repayueit of any defined proportion of the mortgage-money, but the whole estate
is made respousible for the wortgage-money, it is not competeut for the mortgagee
to treat 2 sum paid by one of the mortgagors as made on such wortgagor’s own
acrount in respezt of what might be calenlated as his reasonable share of the joint
debt and to release his share from further liability. Where, thercfors, in the case of
such & mortgage the mortgagee, in taking foreclosure proceedings, exempted the
person and share of the martgagor 9o paying and proceeded only agaiost - the other
mortgagors, and, the mortgage having been foreclosed, sued the other mortgagors
for the possession of their shares of such estate, held that, the foreclosure proceed-
ings beinyg irregutar, the suit was not maintainable.

Tuz facts of this case are sufficiently stated for the purposes '
of this report in the judgment of the High Court.

* Hecorl Appeal, No, 179 of 1880, from a decree of Pandit Jugat Narain,
Babordinate Judze of Cawnpore, dated the 13th December, 1879, affinning a- deerge
of Matlvi Swkhawat Ali, Mansif of Akbarpur, dated the 16th. September, 1878:

(1) L LR, 1 ALL 444
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Babu Jogindre Nuath Chaudhri and Maulvi Obeid-nl-Rahman, 135¢
for the appellants. CHANTIR,
Srrex
Munshi Hanuman Prasad, for the respondent. -
Pounsin
SixeH.

The judgment of the Court (Prarsous, J., and Striient, J.,)
was delivered by

Srratar, J.—This is a suit for possession of u one pie share of
mauza Rai, pargana Ghatanpur, upon the basis of a wortoage
dated the 2nd July, 1860, and a foreclosure procesding of the 23rd
May, 1878. Both the lower Courts decreed the claim and the
defendants now appeal. The short facts are that the appellants with
one Shankar Singh executed a conditional sale-deed to the plaintift-
respondent on the 2nd July, 1869, for a period of four vears, of
their one and one-half pie share of mauza Raifor an advanee of
Rs. 125, Some time afterwards Shankar Singh paid Rs, 62 privei-
pal and interest to date, as representing one-third of, the mortgage
amouni due; and the mortgagee-respondent accepted it as such and
endorsed the receipt on the deed. The appellants failed to pay the
balance then remaining and foreclosure proceedings were taken
against them alone, Shankar Singh and his half-pie share being
exempted. The usual notice was given, and when the required
twelve months’ grace had elapsed, the proceeding was recorded on
the 28rd May, 1878, upon which the present suit was instituted,
The appellants contend that as the mortgage was joint aud the
share of Shankar Singh was equally linble with their own for the
joint debt, that the foreclosure proceedings were irregular in that
he was not made a party, and that the present suit is not maintain-

able.

We are of opinion that this plea must prevail.. The mortgage
was clearly a joint one, and thers is no specification in it thaf any
individual share or portion of a share iz identified to and charged
with the repayment of any defined proportion of the money
advanced. The liability of the mortgagors was mutual and indivi-
sible in that their property, as a whole, was made responsible for
the debt. We- therefore do not think it was competent for the
mortgagee to treat a sum paid by one of the mortgagors as made
on such morbgagor’s own account in respect of what might be
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calenlated as his reasonable share of the joint indebtedness
and to release his share from farther lability. Such payment
could only propetly be treated as made for the swhole of the
mortgagors and oughs to have hesn curied to the credit of all
of them in reduction of the principal sum jointly due. Conse-
quently the plaintiff-respondent was not justified in exempting the
half-pie share of Bhankar Singh trom the foreclosure proceedings
and in directing his claim against the property of the appellants
alone. The present suib cannot nnder the circumstances be enter-
tained. The appeal s decrced with costs.

Appeal alliwed,

Before Mr. Justice Pearson and Mr. Justice Straighi.
ARBART BREGAM axp orners (DEFRENDANTS) . WILAYAT ALIL (Prarsrree)?

Remand—Qbjection to Finding— A ppellate Court, porwers of— Aet X of 1877
(Civil Procedure Code), 88, 566, 567, 578—Error or Irregulariiy.

JTeld that an appeliate Court is not hound to aceept & finding returned to it by
a Court of first instance under & 566 of Act X of 1877 merely because uo objections
to such finding are preferrved, but is competent to examine the evidence on which
such finding is fonnded and to satisfy itself that it is correes and fit to be accepted,
Noorun v, Khode Balish (1) dissented from: Ratun Singh v. Wazir (2) followed.

Helid wlso that, asswming that an appellate Court, in deciding a case in a man-
ner inconsistent with and -opposed to the finding refurned to it by the Court of
fiest instance under that section, in the absence of objections, acted irregularly, its
decree could not he veversed or the ease remunded on account of such irregularity,

such irregularity not affecting the merits of the case or the jurisdietion of the
Court,

Trars suit, in which the plaintiff claimed a right of way over land
belonging to the defendants, was dismissed by the Court of first in-
stance on the 12th March, 1879, On appeal by the plaintiff the
lower appellate Court, on the 29th August, 1879, remanded the case
to the Court of first instance for the trial of certain issues, wnder the
provisions of s. 566 of Act X of 1877, fixing a period of one week
for ohjections to the finding of the Court of first instance. The

* Secand Appeal, No. 169 or 1880, from 'a decvee of -Manlvi Nasiv Al Khan,
Sohordinate Judge of tjnhﬁr:mpur, dated the 18th November, 1879, reversing 4
dgoree of Munshi Baij Nath, Munsil of Muzaffarungar, Qated the 12¢h March, 1879,

() H. € R, N-W. P, 1866, p.56.  (2) LL,R, 1 AlL, 163,



