
isso passed under tlie exeeutioa-sale. The cl-aira. was not for a joint
family debt, but a personal claim agaiast Gopal, who was alone 

Sbn represented ia the suit, and the decree was against him personally
jakca’Kak. for a money-claim, and it was only his right, title, and interest

that was put up for sale and bought by the appellant, I would 
dismiss the appeal with costs.

S tr aig h t , J.— I  con car iu the judgment o f my honorable 
colleague entirely on the ground that the decree was purely a 
personal one against Gopal, and that all that was put up and 
hrooght to sale was his right, title, and interest. The appeal 
should he dismissed with costs,

A^ypeal dismissed.

9 0 3  T H E  IN D IAN  L A W  R E P O R T S. [V O L . XL

18S0 Before S ir Bohert Stuart, Kt., Chief Justice, and M r. Justice Oldjidd.
May 28.

________ _ CHIMMAH SINGH ( P l a in t i f f )  v. SUBKAN KUAE ahd othkbs (Djsfesdanis)*

Act X L  o f 1858, s. IS,— Mortgage hij certijicate-holder without sanction— 
A ct I K  o f 1^7% {Contract Aci)t s. a .

A  mortgage %  a person holdiug a certificate o f administration in respect c f  

the estate o f a minor under A c t  X L  o f  1S5S o f immoveable property belonging 

to  the minor, without the sanctioQ o f  the C iv il Court previously obtained, is void 

■with rol’creuco to a. IS o£ that A c t  and a, 23 o f the Indian. ,Contract Act, even 

though the mortg:ige-money was advanced to  liquidate ancestral debts and to saye 

aucestral property Erom sale in the execution o f a decree.

T he facts of this case are sufficiently stated for the purposes 
. of this report in the Judgment of the High Court.

Lala Lalta Prasad and Munshi Kashi Prasad, for the appellant.

Mr. Biblett and Bahu Beni Prasad, for the respondents.

The High Court (S tuart, G. J., and Old field , J.,) delivered 

the folioiving

JuDGMnsT.—Tlin widows of Thamnian Singh and guardians of 
liis son the plaintiff, and of another son, Sirdar Singh, since deceased, 
executed on 19th July, 1870, three deeds of mortgage of property 
lei't by Thammaa Singh in favour of the defendants or persons 
now represented by defendants. The sons of Thamman Bingh were

* Krst Af>peali No. IS  of 1S79, from a ftecree ol Maulvi Abdul Qayum iKhan, 
Subordinate Judge of Bareillyj dated the 13th December, 1S7S.



K o ae .

minors, and tte widows liad obtained a eertilieate under Act X L  18S0. ;
of 1858 iu reapecst of the minors’ estates. Tlteplaintifi'has brouglifc ^
this .suit on attaining majority to set aside these deeds on ilia 
gironiid of their illegality and to recover possession of property eoa- Kniiv 
Yeyed by two of them. The deeds are (i) mortgage of 10 biswiis 

in Dharaiipur, (ii) jaortgage of 10 biswas in Beharipnrj (iii) mort
gage of 35 biswas 4 biswansis of resumed muail land in Dbaraii- 
pur; and aground taken by the plaictiff in the Court below was that 
the widows had no power to make the mortgnges without the sanction 
of the Givi! Court, The defence is that the money was adranced by 
defendants on the mortgages to satisfy anoe.straI debt.̂  iiiid to .«ave 
from sale in execution of a decree the anc!('stral property whicli 

liad been attaohed and pnt up for sale. Hie Court below has heitl 

that the ground urged by the plaiiitifF was not one on which tlie 
deeds could be set aside, and has found this defence to b(i gon-1 iii 
respect of the first and second deeds, but not iu respet*t of tho third, 
and the Court decreed the elainaonly in. respect of the third deed.
There are separate appeals preferred by both parties.

The plaiatifFIias again urged in appeal that the deeds are invalid 
with reference to the provisions of Act X L  of 1858, and this plea 
is good and disposes of both appeals. The deeds of mortgage wero 
executed by persons holding a certificate uader Act XLofL'^oS 
without the sanctioa of the Civil Court previou.sly obtained, and 
the contract.-!! so made are void r̂ith reft-n-encB to 2-3, Inilian 
Contract Act, since their object is of stich a nature that if permit
ted it would defeat the provisions of s. 18, Act X L  of 1858, which 
enacts th.'it no peri?ou taking a certificate under the Act shall 
have power to sell, mortgage, &c., without the order of the Civil 
Court previou.?ly obtained. The following cases in point may ho 
referred to:—8. A. No. 180 of 1870, decided the 25th llarchj, 1870
(1) ; S. A. No. 1078 of 1878, dedded the 17tb April, 1879 (2) ;
Surut Vliunder Chatterjea v. A-ikoptosh CJiafterjee (3) ; Dahee DttU 
Shalioo V .  Sulodra Blhi (4). The appeal on the part of tho 
plaintiff is dccrecd with costs, and that on the part of 
dismissed with cosfs-

VOL. II .] ALLAH ABAD  SEEIES, ■' SOS ,;

<1) tJnrpported. (3) 24 W. R .46.
( 2)  Unreported. (4) 25 W. B. 419.


