902
1850

[,
CuaNDRa
SeN
[N
ianca Ram.

1850
Bay 20.

[

THE INDIAN LAW REPORTS. {VOL. IL.

passed under the execution-sale. The claim was not for a joint
family debt, but a personal eclaim against Gopal, who was alone
represented in the suit, aud the decree was against him personally
for a money-claim, and it was only his right, title, and interest
that was put up for sale and bought by the appellans. I would
dismiss the appeal with costs. '

Srratert, J.—I concur in the judgment of my honorable
colleague entirely on the ground that the decree was purely a
personal one against Gopal, and that all that was put up aud
brought to sale was hiz right, title, and interest. The appeal
should be dismissed with costs.

Appeal dismissed.

Before Sir Robert Siuarty Kt., Chief Justice, and Mr. Justice Oldfield,
CHIMMAN SINGH (Pramvrirr) v. SUBRAN KUAR asp otxees (DEFENDANTS)*

Aet XL of 1858, s. 18—Morigage by certificate-holder without sanction-—
Aet [ X of 1872 (Contract Act), s. 23.

A mortgage hy a person holding a certificate of administration in respect of
the estate of a minor under Avt XTI, of 1863 of immoveable property belonging
to the minor, without the ganetion of the Civil Court previously obtained, is void
with refoerence to w15 of that Act and s, 23 of the Indinn Contract Act; even
though the mortgage-money was advanced to liguidate ancestral debis and to save
aucestral propersy [rom sale in the exceution of a deeree,

TaE facts of this case are sufficiently stated for the purposes

. of this report in the judgment of the High Court.

Lala Lalta Prosad and Munshi Kashi Prasad, for the appellant,
Mr. Niblett and Babu Beni Frusad, for the respondents.

The High Court (StuarT, C. J., and Ouprizrp, J.,) delivered
the following

JupaueNT.—The widows of Thamman Singh and guardians of
Lis son the plaintiff, and of another son, Sirdar Singh, since deceased,
exccuted on 19th July, 1870, three deeds of mortgage of property
left by Thamman SBingh in favour of the defendants or persons
now represented by defendants.  The sons of Thamman Singh were

* First Appeal, No. 18 of 1870, from a decret of Maulvi Abdul Qayum ‘Khan,
Subordinate Judge of Bareilly, dated the:13th December, 1878,
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minors, and the widows liad obtained a certificate under Aet XL
of 1858 in respect of the minors’ estates. The pluin&iil has brought
this suib on attaining majority to set aside these deeds om the
ground of their illegality and to recover possession of property eon-
veyed by two of them. The deeds are (i) mortgage of 10 hiswas
in Dharaupue, (ii) mortérugc of 10 biswas 1o Beharipur, (iil) mort-
gage of 35 biswas £ Liswansis of resumed muafi land in Dbaran-
pur; and a ground taken by the plaiuntiff in the Court below was that
the widows had no power to make the mortgages without the sanetion
of the Civil Court. The defencs is that the money was advanced by
defendants on the mortgnges to satisfy ancestral debts and to save
from sale in exceution of o decrce the ancestral property which
had been attached and put up for sale.  The Court below has held
that the ground urged by the plaintiff’ was not one on which the
deeds eould be set aside, and has found this defence to be gool in
respect of the first and second deeds, but not in respect of the third,
and the Court decreed the claim ouly in respect of the third decd.
There ave separate appeals preferred by both parties,

The plaintiff has again urged in appeal that the deeds are invalid
with reference to the provisions of Act XTI of 1858, and this plea
is good and disposes of both appeals. The deeds of mortaage were
executed by persons holding a certificate uuder Act XL of 1853
without the sanciion of the Civil Court previcusly obtained, and
the contracts so made are void with reference to s 23, Indian
Contract Act, since their object is of such a nature that if permit-
ted it would defeat the provisions of s. 18, Act XL of 1838, which
enacts that no person taking a certificate under the Act shall
have power to sell, mortgage, &ec., without the order of the Civil
Court praviously obtained, The following cases in point may be
referred to:—8. A. No. 180 of 1870, decided the 25th March, 1870
(1); 8. A, No. 1078 of 1878, decided the 17th April, 1879 (2);
Surui Chunder Chatterjee v Ashootosh  Chatterjee (3) 5 Dabee Dute
Shahoo v. Subodra Bibi (4). The appeal on the part of the
plaintiff is decreed with costs, and that on the part of 1~fordnnis o
dismissed with costs.

(1) Unreported. . (3) 94 W.R.46.
(2) Unreported. (4) 25 W, R. 449,
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