
jggO Before 3h\ Jaitke Pearson and M r. Justice Straight.
1/ai/ 13.

— -  G ASKAJ DUBEY {Defjbndast) v. SHEOZOBE S ING H  (Plaujtiif).*

' Hindu law—Joint midiviied famibjpToperty-~Alienation~Assenl of coparcciuTs
— Stranger.

The mem’oer ot a joint Hindu family Tv'ho alienates his rig'hfcs and interests ia 

he family property to a stranger in blood thereby incapacitates himself from 
bjeoting to a siiDilar alienation by another inemljer o f sucli family of his rights 

,nd interests in such property on the ground that such alienation was made 
irithomfc his consent, and such stranger is not competent to make such objection, 
Ballabh Das t . Sunder Das (1 ) followed.

I n  September, 1878, one Kishen having died, his widow Makh- 
toha, as mother and guardian of his minor sous, gave one Sheozore 
Singh a usnfrnctuary mortgage of Kislien’s landed estate, consist­
ing of a one-third share of certain knds, and delivered possession 
to him. In November, 1S7S, Kishen’s brother, Krdahal, mort­
gaged his own one-third share of such lands and also Kishen’s one- 
third share to one Ganraj, who dispossessed Sheozore Singh of 
liishen’s share. Slieozore Singh consequently brought the present 
suit against Makhtola, in her own name and as guardian of 
Ki.shea's minor sons, and against Kalahal and Ganraj, for poppos- 
sion of Kishen's share in virtue of its mortgage to him by Makhtoia 
in September, 1878. The defendant Ganraj contended that the 
mortgage to the plaintiff' was invalid, as the defendant Makhtola 
was not the lawful wife of Ki.shon. The defendant Kahahal contend­
ed that he and his brother Kishen and a third brother ovrned and 
held the land jointly in eqaal one-third share.s. The Court of first 
instance held that tho defendant Makhtola was the lawful wife of 
Kishen, that she and the minor sons of Kishen were entitled to 
ln.s estate, aud that tha mortgage to the plaintiff was good and 
valid, and gave the plaintiff a decree, which the lower appellate 
Courl:, on appeal by the defendant Ganraj, affirmed. Iseither of 
the lower Courts determined whether Kishea’s estate was separate 
and divided property or not.

j,,g THE INDIAN LAW  KEPOBTS. IT O L . I I

* 1S>W, from a decree of Mawlvi M aham m art Bakhsh,
AamtMnal hnbomwate Judge of tihazipur, dated the 23rd September, 1879, afflrm- 
in^a d ecree  of C h a u d h ri JagiiU Kath, .’viuusit of Saidpur, duted the SOl'h June,

(1) I. L. E., 1 AH., 429 .
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On appeal to tlie Higli Ootirfc the defendant Ganraj contended, 
infer alia, that the alienation of Kishen’s share of the joint faiiiilj 
property to the plaintiff without the coHsent of tho defendant 
KalahaJ, a co-sharer of that property, was inralid.

The Serdo7' Government Pleader (Lak Juak Frasad), for the 
appelhmt.

Pandit Ajudfda Nath  and Babii Jmjindro Nath Chaudkri, for 
the respondent.

Tho portion of the judgment o f the Conrt ( P eaeson, J., and 

Straig h t , J.,) material to the purposes of this report was as fol­
lows :—

P eabson, J.-—The plea which constitutes the second groiiod of 
the appeal was not taken in the Court e f  first instance. There it 
is..trueKalahal pleaded that llishen’3 .estate was not a separate one, 
hot not that the mortgage made b j his widow and sons was in- 
Talid because it had beea made without his consent ; and Ganraj 
|)Iead(;d that it was iavalid because she was not a lawful wife and 
liis children were illegitimate. The plea now set up is here for the 
first time set up, not by Ivalahalj who aloue might under other 
circumstunoes, i. i f  ha hiid not by his own act iucapaoiiiyted. 

liimselfj have been competent to urge it, but by Ganraj, a stranger 
to the family, in whose mouth it does not lie,—Ballahh Das. r. 
Sunday Das (1 ) The second ground of appeal is consequently 
disallowed. The appeal is dismissed with costs.

Appeal dismissed.

Before 31r. Justice Oldjtdd and Mt, JmticS'Straight,'

CH AND EA SEN (DisFasiUAMr) G ANG A  E AM  ako A s o ta m  (PtAcraryj's}.®

H indu lau)—Jo in t H indu fam ily  property—AUem lian  by Father—Son*s M  'tgktx.

(f, fl membc-r oc a joint uiniividcd Hiada family consisting o f himself and hia 
sons, Iiaviug wrocgfiilly coiivci-Uid rojiis owu use tlie 5)tfiperty o i another person, 
Boch person sued Mm for damages for Buck conrersionj, and obtained «  decree,

• Second Appeal, No. Il7ti of 1S79, from a decree o f W . Tyrrell, Esq., Judge of 
Bareilly, dated the 3uth July, 1879, aftinaiog a dccree o f JPaadit ladar N»raij3, 
Muasif o f Bareilly, dated the Wth May, 1879.
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( 1)  I. L. E., 1 AIL, 4;:?.


