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the case, and therefore as provided by s. 578, Act X of 1877, he 1880

ought not to have made the order he did reversing the decision of tho a
IEHDI

Munsif. We must, therefore, set aside the Judge’s order and direct  Hosarn

him to try the appeal that was taken to his Coart on the merits. Mansn
Costs to abide the result. Barnsu.
Cause remanded.
Before My, Justice Pearson ond Mr. Justice Oldfield. 350
May 1

Voluntary alienation— Good Faith—Frawd—Consideration.

A decree-holder instituted a suit against his judgmeunt-debtor and the latter’s
son for a declaration that a gift by the judgment-debtor to his son of certain pro-
perty was fraudulent, and that such property was liuble to be taken in execution of
the decrce, Held that, such gift having been made by the donor out of natural love
and affection for the donee and in order to secure a provision for kim and his descend-
ants, and therefore for good cousideration, and haviog operated, and the donor
having reserved to himself sufficient property to satisfy the decree, the mere fact
that the donor reserved to himself no propérty within the jarisdiction of the Court,
which made the decree was not a ground for holding that sach gift was fraudulens
and not made in good faith, aud for setting it aside and allowing the decrec-holder
to proceed against the property transferred by it.

The law relating to voluntary alienations explained.

The facts of this case are sufficiently stated for the purposes of
this report in the order of the High Court (Spasxis, J., and OLp-
FIELD, J.,) remanding the case.

The Senior- Government Pleader (Lalr Juala Prasad) and
Shah Asad Ali, for the appellant.

Pandit Nand Lal and Baba Jogindro Nath Chaudkri, for the
respondents.

The High Court’s order of remand was as follows :—

OrprIELD, J. (SPANKIE, J., concurring)—1It appears that Zulfikar
Husain executed a deed of gift dated 14th Deceniber, 1872, by
which he bestowed a large portion of his property on his son Nasir
Husain. The plaintiff held at the time of gift a decree against him

* Second Appeal, No. 168 of IS/Q from a decree of J. H. Prinsep, Esq., Judge
‘of C'nvnporo dated the 23rd December, 1878, reversing a decree of Babu Iumi
Kali Chaudhri, Subordinate Judge of Cawnpone, dated the 2ith December, 1877
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dated 21st November, 1867, and the debt which was unsecured
amounted at the time of institution of the suit to Bs. 4,838.15-03
and he seeks in this suit to have it declared that the deed of gift was
fraudulent, that ecertain house-preperty and a garden, part of the pro-
porty conveyed by it is the property of Zulfikar Husain and isliable
to be sold in satisfuction of his decree.  Nasir Husain, appellant, be-
fore us, pleadail that the deed was bond fide and valid, and that his
father still possesses ample property sufficient to satisfy the debt,
which he reserved from the operation of the gift; that the suit is
barred by limitation ; and that the deeree sought to be satisfied is also
barred by limitation.  The first Court decided that there was no valid
objection ou the ground of limitation faken, and that the gift was
valid, being on good consideration and bend fide, and the executant
had at the fime reserved to himself shares in twenty-five villages
with an income of Rs. 200 a month, The Judge has reversed this
deeree 5 ha remarks that Zalfikar Husain “transferred by deed of
gift the bulk of Lis property lying in many districts including Cawn-
pore to his son for no consideration, but merely as it is orally allezed
because of his own veckless expenditure in charitable acts, charging
his son with the redemption of the mortgages existing on a coasider-
able portion of the suid property, and reserving to himself for main-
tenance the income of some twenty-five villages, more or less, in the
district of Saran. The debts secured by mortgages are mentioned in
the deed of gift bub unseoured debts are not alluded to, nor is the
house property in Cawnpare which appellant now seeks to attach and
sellin satisfaction of his decree covered by any mortgage, nor is there
mention made in the deed of any reservation.of property by the
dotior for Lis own purposes, 1f the gift be lovked on as a bond fide
valid alienation, the creditor who has not heen prudent enough to
seoure his debt by collateral security must, regardless of the distance
or expense attending the cffort, proceed 1o Sarun in Bengal to satisfy
his-decree from sach property as his debtor may possess in that
distriet ; he may or may not find it already incumbered in 2 manher
he did not expect.  There is no authentic indication on the record
of any property being reserved by the judginent-debtor to himself.
1tis true that respoudents offer to prove it but such proceeding. is
nonecessary : the law proteets judgment-creditors as well as their
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debtors from the consequence of a frawlulent act or from that
which althongh not esactly a frand eannot be held to be done in
good faith towards all erelitors, Ovdinarily the law would not
presume bad faith if a jndgmeat-dehtor, when alienating a portion
of liis property, leaves the means to iz eraditors of recovering thoir
dues from his other agseis. A craditov has the power to attach his
debtor’s property both before anid after deeree, and on fuilare to do
80 he has no lien on any particalar portion of the property for the
dischurge of his claim wre than the rvest: but at the sametime
where, as in the prasent case, the unincamberad property is alloged
to be some handred miles bevond the juris Hetlon of the Court exe-
cuiing the decree, and the decrse could have heen satisfiel from
uninenmbered property Iving within the jurisdietion of the Court, it
is neither fair nor equitable to the ereditor to require him to do that
which his debtor acting in good faith shoull have done for him, or
by aceepting as valid the post-decratal transfer of the property to
suhjact him to the possibility of finding himself shnt ont from relief
by other lan-holders” sreferentinl elaims on the residue of the pro-
perty;” and the Judze eoncludes by not finding the alienxtion to be
made in good faith. The Judge then scems to find that there was no
good consideration for the gift and that 1 was not bund fide. But his

julgment shows ha has arrived at these conclusions through an inac-

curate viow of thelaw on the subjsct of voluntary conveyances. Ha
holds that the eonveyance, if made from & motive to provide for
the son and to protect him from the consequences of the father’s habit
of careless expenditure in charitable purposes, cannot be held to be
on good eonsideration, and in finding that it was fraudulent, he
has rejected as quite immaterial the explanation ‘that at the time
of the gift Zuifikar Husein reserved to hiwmsef ample property to
satisly existing creditors, and has clearly been guided in his deci-
sion by the consideration thatif was not only the duty ofthe debtor
to reserve sufficient. property to meet his ereditors’ demands, but to
reserve property within the jurisdiction in which his ereditors might
reside or in which they might hold decrees against him; and the
Jud:re apnears even to think that a creditor who holds a decree at
the time his debtor makes a voluntary conveyance of his property
can claim to have it set aside, if ‘it does mnot. reserve preperty: to

i
1830

R,
NasmHresa
»,
Tars
Prasan.



anfinsary

.
Mars
Piasan

TIE INDAN LAW BETORTS, [VOL. Ii,

meet his decree within the jurisdiction of the Court that gave the
dacree.

Voluntary eotveyances of property lable to be taken in execu-
tion for payment of debts must be shown to be made on good eon-
sideration and to he bond fide, in order that they may be protected
aguinst the claims of eraditors whe halid elaims at the time the
os were made; and there will he a presumption that
ave not lend fide in respect of debts thas

¢onvevan
voluntary conveyancs

existed at the tims, bat this presumption will be rebutted when the
cirentnstances of the indebtment and the conveyances repel fraud.
The Jaw way be taken to be as given in Story’s Equity Jurispra-
denze, 1ith ed., vol. &, 5. 365,—* Mere indebtment would not per se
establish that a voluntary eonveyance was void, even as to existing
ereditors, unless the other circnmstances of the case justly created
a presumption of frawd. actual or constructive, from the condition,

state, and rank of the parties, and the direct tendency of the

conveyance to iwpair the rights of creditors. In the latess
English case, touching this subject, it was uneguivocally held
that a voluntary deed, made in consideration of love and affec-
tiom, is not necessarily vold as against the creditors of the grantor,
upon the eommon law, or the statute of Flizabeth, but that it must
be siiown from the actual cireumstanees, that the deed was fraud-
ulent, and necessarily tended to delay or defeat creditors.”

In the case before ns the deed gives the reasons for the convey~
anes ag follows: ““1 have no other mule child, and through him I
expect to perpetuate my name and lineage, and also because he has
ever been very dear to me, and since his attaining discretion up to
this day has been devoted to my service and to please me and never
acted contrary to my will, T put the donce in fall proprietary posses-
sion, &e 37 and all ‘rights of creditors secured by the mortgages of
the said property are specially reserved by the deed, ‘

If it be as stated that Znifikar Husaln, knowing himself to be'a
man of espensive habits, and out of affection” for his son and in
order to secure a provision for him and his descendants, made the
gift in question, it cannot be said to have been made otherwise
than on good consideration, and if the gift was made- bond ~Ade
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and had operation, there is no reason why it should not be valid;
and it js clearly o most material cireumstanee for judeing of the
bowi jid: ehuructer of the convevancs o determine what property
Zulﬁk:w [usain res:

arveld to himself, and whether it was sufficlent
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te satisiy all debis exisiing ut ihe thne of the convevanes for

which uo other provision lied been made, and the Judge has attached
too much importance to the fact that no property was reserved
within the jurisdiction of the Conrt that gave plainiif
sinee ihere could be no diffiealty in reaching other property, the

P's decree,

law providing for such cases.

I would remand the ease in order that the Judge shoull re-try
the issue of the bond Jide eharacter of the conveyanee, afser more
fully ascertaining the circumstances of the convevanen and of the
indebtment of Znlfikar Husain at the time he made it, and allow ten
duys for objeetions to the finding after i

submisston.

On the return of the lower appellate Court’s finding the High
Jourt (Pearsos, I, and Ouprirop, J.) delivered the following
judgment disposing of the appeal :

OupFIELD, J. {PrARSON, J., coneurring).~—1Ve have now before
us the Judge’s finding on the issue remiited, and there can be no
question that the deed did not operate by eonveyance of the property
or that it was pot made on a perfeetly good consideration, and there
isnothing to show that, when the deed of gift was executed, the de-
fendant bad not reserved to himself ample properiy suficient to meet
all existing claims of creditors; indeed, it has been found that he is
now in possession of seventeen villages and has property abundantly
sufficient to satisfy the present claim.

Under such circurastances it is impossible to accept the Judge's
finding that the gift was not dond fide but that it was in fraud of cre-
ditors, or to permit pluintiff to have it set.aside and to.allow him ta
proceed against the property it conveyed for the satisfaction of his
debt. * Tho Judge’s reason for still holding the gift to-be not bond fide
is the same which we held to be irrelevant in our order of remand,
viz., that by the gift of the property it refers to the plaintiff has
becn * deprived of the power of proceeding against property in hia
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own neighbonrhood for satisfaction of the debt. This consideration
iz too insignificant to stamp the gift with frand. We decree
the appeal and reverse the decree of the lower appellate Court and

restore thut of the frst Court and dismiss the suit with all costs.

Appeal allowed.

Refore My, Justice Pearvson cad Mr. Justice Oldfield.
RAM BARAN RAM (Prarsarer) » SALIG RAM SINGH (Derenpant),®
Landholder and Tenant—Drees.
Feld that trees accede to the soil and pass to the landholder with the land on
the termination of 2 tenancy, and uniess the tenant uses, during the ferm of his

tenancey, his privilege, where he hag it, of removing the trees, he cannot dv so after-
wards ; e would then be decmed a trespasser.

Fleld also that, whera a tennnt has been ejected in the execution of the deeree
of a Hevenue Court for arrcars of rent from the land forming his holding, his tea~
aney then terminates, and with it all right in the irees standing on such Jand or
power of dealing with them. A person, therefore, who purchases the rights and
interests of o tenant ufter his ejectment in the exceution of snch a decree, cannot
waintain o suit for the possession of the trevs standing on the tenant’s holding,

Tae plaintiff in this snit claimed the possession of certain trees
as laving belonged to the defendant Harakh Rai, whose rights
and interests had been purchased by the plaintiff at an execution
sale. Harakh Rai bad been the tenant with a right of occupaney
of the land on which such trees were standing, but had been ejected,
previonsly to plaintiff's auction-purchase of such trees, in the
exeéntion of a decree for arvears of rent obtained against bhim by
the defendant Salig Ram Singh the landholder. The Court of first
instanee gave the plaintiff a decree on the ground that a tenant
did not lose bis right to the trees standing on his holding, by reason
that ke had been ejected from his holding in the execution of a
decree for arrears of rent.  On appeal by the defendant Salig
Ram Singh, the lower appellate Court held that Harakh Rai had
lost his right to the trees by reason of his ejectinent from his hold-
ing, and disinissed the plaintif’s suit,

- Second Appeal, No. 48 of 1880, froma decree of Maulvi Mut
Additional Slﬂl(!-rdihtﬂ? Judgeof Ghdzipur, dated the 26th Septer;‘u 112?,‘ TQ?QB?S:-Z’.
ing adecree of Munshi Mohan Lal, Munsif of Bulin, dated the 7th-J une, 3879,



