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was to pay the masney within one year from the date of receiving
noties of foreclosure, otherwise Lwchman Prasal’s proprietary title
would by eflux of time bacoms complotely establishad, = At the
time Uwmadn Singh signed the wajibul-cez ho could not put the
gad was jointly inferested with him,

land, in which Luchman Pr

under disabitiries and conditions, so to speak, of which the movt-
gagee had ueithor notice nor kuowledze, nor could he wiks any
contract which could have the rebrospeciiva effect of rendering
&n agreement he had already entered into ineapable of fulfilmens,
in that other persons were o have u priority of right to purchase
over the head of his conditional vendee. Whather the plaintiffy
lay their canse of action as having avisen on the 13th Iebraary,
1873, when the foreclosure prosesdings beeams final, or on the 26th
Neptember, 1875, when the defandunt-appeliant obtained possession,
ean make no ditferance.  Umeda Singh had # no shave” to offur for
sale, pursnant to the terms of the wajif-ul-géz, and he was not in
a positivn to fulfil its conditions, for all that remained ts him till
the 18th February; 1875, was his equity of redemption, which then
became Irvetrievably lost.  There was in effect no sule on that date
in respeet of which the plaintifis eonld set up a right of pre-emption ;
all that tack place was that the conditional vendee by operation of
law became an absolute proprietor.

Tam, thercfore, of opinion that the view of Pearson, J. Is correct
apon both points referred to me,and I concur in his order that the
appeal should be decroad and the decision of the first Court restored
without costs,

Appeal allowed.

Eefore Sie Rubert Stwart, Ki., Chief Justice, aid Mr. Fustios Qldfield,

MEHDI HUSAIN (Prinvmre) e MADAR BAKHSH avp ardess
(DEFENDANTS)Y '
Error. or irregularity—Court.fees—Appenl - Aot X of 1877 (Civil. Procedive
Codey, 5. 578,

The refusal of a plaintif-respondent to make gond 2 duﬁuienéy in ¢court-fees
in respect of his plaint when ealled npon 1o do so by the Appellate Conrt is not a

% Becond Appeal, No. 14 of 1830, from a decree of {1 1. Willock, Fsg.. Judge
of Azamgarh, dated the Ist Qotubior, 1879, reversing a deeree of Maulvi Kamars
ui-din Abmad, Munsif of Azamgarh, dated the 23xd Junc, 1874,
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ground upen which the Appellate Court should reverse the decree of the Court
of first instance and diswiss the suit.

Trx plaintifl in this suit chiained a decres in the Court of first
instance.  On appeal by the defondants against this decree the
Iower appellate Court set 1

iR

N

aside and dismissed the suit on the
gromnd that tho plaintilf had not sufliciently stamped bis plaint,
and when ealied upon to stamp it sufficlently vefused to do so. The
decision of the lower appel

fufe Court was in the following terms :—
“Hull fees have not heen paid in this suit, and ihe appeal is
decereed and the suib is dizmissed in consequence of the plaintiff
ke oued the value of the fees. The suit
aratory decree and consequential relief and falls ander
s 7, ol v, leiter ¢ Act VIL of 1870, In this seetion it is
declaved that the ameunt of fbe puvable in such a ease chall be

respondent’s refusal to n

iz forad

computed aceorling to the mnount at which the consequentinl relief
sought is valned,  Now the value of the suit is stated in the peti-
tion of plaint Lo be Ra. 60

0, and in the table of rates of ad valorem
sution of saits of the Act; Re. 45is given as
tho foir chavgealle.  The pluintiff has paid Rs. 85 only ¢ this finding
of the sod to the plaintiff in Court throuwgh his

rlidl, nnd pavinent of the balnuce being refused, this Court cannot
,

fees leviakils on i

£ is expla

t throw his case cub. The appeal is decreed with costs and

The lower Couwrd’s decision is reversed, the suit being

interest,

dizmis
The plaintiff appealed to the High Court.
BShah dsad Al {or the appellant.

Pandit Ajudhie Noth and Laola Lalta Prasad, for the respond-
ents,

The judgment of the Court (Stuarr, C, J., and Owprmip, J.,)
was as follows

Jupesmrr,—In this ease the Munsif decreed the claim, but
his Judgment was reversell by the Jndge, not on the merits, but
because the plaintitt had paid a court-fee too small for the suit,
Rs. 35 instead of Rs. 45.° In this view he may or may nobt-be.
right, hui clearly the objection is not one affecting  the merits  of
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the case, and therefore as provided by s. 578, Act X of 1877, he 1880

ought not to have made the order he did reversing the decision of tho a
IEHDI

Munsif. We must, therefore, set aside the Judge’s order and direct  Hosarn

him to try the appeal that was taken to his Coart on the merits. Mansn
Costs to abide the result. Barnsu.
Cause remanded.
Before My, Justice Pearson ond Mr. Justice Oldfield. 350
May 1

Voluntary alienation— Good Faith—Frawd—Consideration.

A decree-holder instituted a suit against his judgmeunt-debtor and the latter’s
son for a declaration that a gift by the judgment-debtor to his son of certain pro-
perty was fraudulent, and that such property was liuble to be taken in execution of
the decrce, Held that, such gift having been made by the donor out of natural love
and affection for the donee and in order to secure a provision for kim and his descend-
ants, and therefore for good cousideration, and haviog operated, and the donor
having reserved to himself sufficient property to satisfy the decree, the mere fact
that the donor reserved to himself no propérty within the jarisdiction of the Court,
which made the decree was not a ground for holding that sach gift was fraudulens
and not made in good faith, aud for setting it aside and allowing the decrec-holder
to proceed against the property transferred by it.

The law relating to voluntary alienations explained.

The facts of this case are sufficiently stated for the purposes of
this report in the order of the High Court (Spasxis, J., and OLp-
FIELD, J.,) remanding the case.

The Senior- Government Pleader (Lalr Juala Prasad) and
Shah Asad Ali, for the appellant.

Pandit Nand Lal and Baba Jogindro Nath Chaudkri, for the
respondents.

The High Court’s order of remand was as follows :—

OrprIELD, J. (SPANKIE, J., concurring)—1It appears that Zulfikar
Husain executed a deed of gift dated 14th Deceniber, 1872, by
which he bestowed a large portion of his property on his son Nasir
Husain. The plaintiff held at the time of gift a decree against him

* Second Appeal, No. 168 of IS/Q from a decree of J. H. Prinsep, Esq., Judge
‘of C'nvnporo dated the 23rd December, 1878, reversing a decree of Babu Iumi
Kali Chaudhri, Subordinate Judge of Cawnpone, dated the 2ith December, 1877




