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was to pay tlie niaiiey within one year from the date o f  reoeivinjj 

notice o f foredosure, otharwi:?e L ‘iehin-in Prasad's propriefcarj title 

would by efflux of time baooaie complotely established. A t tli3 
time Umsda Singli signed the wajib-ul-ai'z lie could. not put tlia 

land, in . which Liichman Prasad was jointly intarestoJ with him, 

'under disabilities and conditious, so to spoak, of whicu tho mort­
gagee had util char notice nor knoirleJge, iioi’ could he m ika any 
contract whicli could ha'-’e the reti'ospectiva effect of readeriiig

agreement he had already entered into incapable o f faMilaieat, 
in that other persons were to have a priority o f right to purcha«.a 

over the head o f Ijis conditional yanilea. Whether the ishuntiff ĵ 
lay their cause of action as haying arisen on the I8th Febrairyj 

1875j wliea the foreclosure proceadings beeaiiia final, or on the 26th 

September, 1875, when the dtifandant-appellaab obtained possession, 

can make iio difference. Uineda Singh had “ no sh ivb”  ti> oflhr for 

sale, pursuant to the ternii? of the wajU'-ul-arz, nnd ht̂  \y-TS not in 
a position to fulfil its conditions, for all that remained io him till 

the 13th Febrniiry, 1875, was his equity o f redemption, which then 

became irretrievably lost. Tl.iere svas ia effect no sale on that date 

in respect, of which tho [daintiffs could set iip a right o f pre-emption ; 

all that took place was that tlie conditioual vendee by operation of 
law became aa absolute proprietor.

I  am, tlierefore, of o])inion that tho view of Pearson, J. is correct 
npon both points referred to me, and I  concur in his order that the 

appeal should be decroad and the decisioa o f the iirst Court restored 
without costs.

Appeal ulhtmd.
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Br/ors Sir A'l.Jcrf ,%««•{, Kt., Cidef/usike, and .V r.Jm tlee  OU/idd.
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E rror or irregHkriii/~Cvurt-/cc!!— Appeal— Aci X  af 1S77 (C iv il Procethtre 
, ■ ■ Code), B.

The refUfiat of a pk'intiffl-raspondent to make goosi »  iltficiciit'y in eonrt-fecs 
in respect of Wis ■plaint when cnUed tipon to do so by the AitpeUatL' ('nnrt is not a
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ISSfi ground upon wiiieh tlie AppeJkitp Court should reverse the decree of the Ooiiri; 
o f flrsl instaace and dismiss the suit.

Mehot
llcsAis Tug plaintiff in tin’s suii: obtained a decree in tlie Court of first
'Mmhv, iu-taace. O h appe'til b y  tli0 defendsints againsi; this tlecrec tlie 

lower appellate Court set it aside and dismissed the suit on the 
ground that the plaiiifciiF had not suilcieiitlj stamped his pliiint, 
aiifl when called upon to s-tarnp it 3ufficiently refused to do so. Tha 
decision of tie lower appellsifce Court was in the following terms 
‘‘ Full fees have not been puiid in this suit, and tlie appeal is 
decreed and the suit is dismissed in consoqnenee of the plaintiff 
r«' "pisudeiit’s refasfil to make good the yaliie of the fees. The suit 
r  iur a. df-eliiratary decree ami coniseqneutial relief and falls under 
Fs. 7, cl. ii*. letter e, Act VIL of 1870. In this seetion it is 
dofhired that the amount of fee payable, in such a case shall be 
ponspiitfld aecordiiiry to the auioaiit at wliieh the consequential relief 
sot! J t is vahif'd the value of the suit is statad in the peti­
tion 111 j'ljiiuL Li I e ji-. a:id in the table of rates of ad valorem 
fei‘1 kv' iblii on iii titnli /n of t̂ ait'. of the Act, Ea. 45 is given as 
the ciwriri'nl It. >’hi' pi’tintilflias paid Es. 35 only : this finding
ot .hf't u!’rt ij i\rl li-'i'il in the phdntitf in Court through his 
xu\ll. jii.d u<‘ ;;.e b:d:iiiC3 being refused, this Court cannot
l<ir {:”•<)., hi. CM'U oat. The appeal is decreed with costs and 
interest. Tlie lovi’er Court’s decision is reversed, the suit being 
dismissed."’ ’

The plaintiff appealed to the High Court.

Sliah Asad A li, for the appellant.

Pandit AjniMa Nath and Lala LaUa Prasad, for the respond- : 
eats. , ■

The jadgmeiit of the Court (Stuart, C. J., and Olbmeld, J.,)' 
was as follows;

JoDtiMEKT.— 111 this case the Munsif decreed the claim, but 
liiK judgment was reversed by the Juilge, not on the merits, but 
because the plsiinritf had paid a eourt-fee too sraiill for thei suit̂  
Bs. So instead of Bs. 45. . In this view he may or may not ba, 
right, hiii clearly tho olyeetiou is not one affecting the merits of
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the case, and therefore as provided by s. 578, A ct X  o f 1877, he 

ought not to have made the order he did reversing the decision o f the 

Munsif. W e  must, therefoi’e, set aside the Judge’s order and direct 

him to try the appeal that was taken to his Court on the merits. 

Costs to abide thd result.

Cause remanded..

Before Mr. Jasiide Peafson and M r. Justice Oldfield.

NASIE HUSAIN (D e i t e n d a n t )  v. M ATA PRASAD a n d  a n o th e e  (PtAtNTiFFs)* 

Voluntary alienation— Good Faith—Fraud—Considerat'on.

A  decree-llolder instituted a suit against his judgment-debtor and the latter’s 
son for a declaration that a gift by the judgment-debtor to his son of certain pro­
perty was fraudulent  ̂and that such property was liable to be taken in execution of 
the decree. Meld that, such gift having been made by the donor out of natural lore 
Sand affection for the donee andin order to secure a provision for him and his descend­
ants, and therefore for good consideration, and having operated, and the donor 
having reserved to himself sufBcient property to satisfy the decree, the mere fact 
that the donor reserved to himself no property within the jurisdiction of the Court 
which made the decree v?as not a ground for holding that such gift was fraudulent 
and not made in good faith, and for setting it aside and allowing the decree-holder 
to proceed against the property transferred by it.

The law relating to voluntary alienations explained.

The facts o f this case are sufficiently stated for the purposes o f 

this report in the order of the H igh C ju rt (S pan k ib , J., and Old ­

f ie l d , J .,) remanding the case.

Th6 Senior- Government Pleader (Lala Jicala Prasad) and 

Shah Asad AH, for the appellant.

Pandit Nand La i and Babu Jogindro Nath ChatidLri, for the 

respondents.

The H igh  Court’s order 6f remand was as follows :—

Old fie ld , J. (S pankig ,.J,, concurring)— It  appears that Zulflkar 

Husain executed a deed of g ift dated 14th I)eoeiiiber, 1872, by 

%Vhich he bestowed a large portion o f his property ou his son I^asir 

Husain. The plaintiff held at the time o f g ift a decree against hini

M e h d i

Hdsain

M ADA re 
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isso
May i;

* Second Appeal, No. 168 of 1879, from a decree of J. H. Prinsep, Esq., Judge 
bf Cawnpore, dated the 23rd December, 1878, reversing a decree of Babu Rani 
Kali 'ChaUdhri, Subordinate Judge of Cawnpore  ̂dated the 21th IJecember, 187«.


