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5t‘/(jre jWr. Jm tiee Pearsm , S ir . Justice SpanMe, and M r. Justice S tra igM .

L A C H IIA S  M IASA D  CDEi-issn-iST) ». BAH AD U B SINGH and  others

(P iv A lS  T IF F S .) ■*

JPrt-mplLoii’—Cauit o f Aciu>n~Candiiional sale—Secmid a};,peal~Acf X  o f 1877 
(C ii 'il tTixedsi'e C.nic), 5-42, 584, 5S7.

F ir  f ’EAESus, J. aad Stkaiokt, J. (Spankie, J. dissenting) — That in dispos
ing ttf a sistoud appeal fau High Court is competent, uader s. 542 of Act X  of
1577, to co!'tsitler the question whetiier tbe plaintiff lias any cause o l action or Bot, 

aldiougli SBcli liiief-doii has iio i been raised bj- i te  defendiiut-appellant in the 

Cyui'ts lieiow or in his memtiraiidniii o f second appeiil, 'but is raised fo r  t i e  first; 

|iiUP at thf'. iieariijif o f sucii itppe:*!.

AlM t;! T im  u ,7- anft Sti;aight, 3. (SpaNkib, ,7. dissenting).— That the 
o£ . v,ti n t ■* I 1 f r- in  elaliuing the right of pre-emption in the case o f s eon- 

tiitSfi.Hl '  ’ PI 11.1. riie eiiiiilitioDal sale takes place ami not when it becomes 
il  ii tt I  n . w here 11 cot<ciiE!oniil sale took pia«e i!4 18G7, and after it
II 1 ] t. uii. -b i I (>., pecijou su e d  to enforcc !iis right <if pre-emption in respect

1» 1 1 )[ t !0 i lag his cl:i.ini ttpoji a speciiil agreement made in the interval 

1 > L n til t ti. ot the couditiuEiiI sale and the date that it bt'catne, absolute, and 
,1 1! ti.t* ! '  » 11 L, f  iictioii arose on the latter date, that the suit was not 
o> ill! Ill t* t it  £ji u-itiff liariiig iio right o f pre-emption at the time o f the 
coiitlitioual eak.

OsE UiiieJs Singh cm tiie 3rd Maj, 1867, executed a deed of 
cynUitiiiiial sale in respect of a two-anna share in mauza Tikapblian 
in Javf'ur of Lacliman Prasad, iilte defendant in thia suit, who was 
not a c'o-aliarer of the Tillage, bxit a stri^^ger. Applici t̂ion was 
maJe amler Kegnlation of 1806 for foreclosnrej an.d. on th©
12th August, 1875, tile year of grace having previously espireci 
on the IM i  Februarj 1875, the coiiditionai sale was declared 
ab.solut'0. Lacliinan Prasad subsequently preferred a sttit against 
Dmedn Singh for the poasession of the property, and obtained 
a decree in e^ecutiea of which on the 26th September, 1875, 
possession of the property \v:is delivered to him. On the 11th 
December, 1875, one Jagraj Siogli, a shareholder of maaza Tikar-? 
Usaii, iiistilnted t]i« present suit against Lachman Prasad to estab-, 
li.'.h 1,1'  ri.'i.r. of i rc-emption in respceL of the property, founding 
saeh riciil upon !i spt'dal acirt-ehit'nr, reeordod iu the admiiiistra-

* hccuiui .Ajijifc,d, i\ J. 71G of 1879, ti’om a decree o f J, H. Prinsep Ksiq., 
JjidgeH Oinrapurp, dau-,1 the 4th April, 1S79, reversing a decree of Babu Eeim 
i « u  Ciiaiiahri, toiiboidimUe Judga of Cawnpore, dated the 20th March, 1878.
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tion-paper o f  mauza Tikarblian w liicli was dated tbe 6 tli Febraary, 

1573. T iie terms o f  thatdocumeut relating to tbe r ig lit  o f pre-emp

tion were that tlie custom in the neigliboiirbood was tliafc when a n j 

sharer sells liis share, first his eo-sliarers, next his sharers in the 

patti, afterwards his sharers in the tl'ioke, thon a strangei', may g<'-t 

it , and thut the proprietors of maaza Tikarblian also approre o f the 
aforesaid custom. W h ile  tlie suit was pending Jagraj Singh died 
and his sons wore made phxiiitirKs in his stead. T lw  Ctrarfc o f  first 

instance dismissed the suit. On appeal by the plaiutiifs the IcAvei’ 

appellate Court gave them a Jeeree. On second appeal b j  the de

fendant to the nigh Goiirt the learned Jndgs's o f the D ivision 

Bench (pK .iiisos, J., and S i'Ankie, before which such api)eiil 

came differed in opinion on the point whether the question whether 

the plaintiffs had any cause o f  aetion or not could be considered 

on second apjpeai, such c|iiestioa not having been raised by the 

defendant in the Courts below  or in liis memorandum of second 

appeal, but having been raised at the hearing o f such appeal 5 and 

on the point whetlier the plaiutifts had auy cause o f  action or not.

The Senior Qovernment P leader (L ab i Iu a la  Pm sad) and 

Hurishi Hunuman Fm sad, for the appellant.

Pandits Ajutlhia 'Nath and Buhamhliar Nath, for the re.spondexits.

The material portions o f  the jadgm ents o f the Judges o f tho 

d iv is ion  Bench were as fo llo ivs :

P e a rs o n , J .— But the matei’ial point for determ ination in m y 

opinion is whether a valid cause and right o f  aetiou accrued to 

Jagra j S ingh 'on  the lo th  February, 1875, and that question I  am 

free and cuinju'tL-'ut to consider under s. 512 of tlnj Procedare 
Code. I  observe that the sale o f  Unieda Bingh’s sh a re ’to the 

defendant did not take place oa that date. H is share had been 

sold o.niditioiialiy, it id true, so long hetorc as the ord of May, 18()7, 
What hajipened on. tho lijt.li Fcbrnary, 1875, was} merely tluit the 
sale became absolute. Ko fresh tr<ansfer was snade, bat tho charac
ter o f the transfereo’s possession was modified by the operation o f 

the terms ou M'luc.h the original transfer had been made. The tran
saction couiineiieed on the earlier and cauie to an end on the latter 
date. ISo new Irausaotiuu was eifiicted on the latter. The clausn

isfit

L j c h .h ,
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IBSO \n the u'ajih-ul-cin (Jated 6th Ftibraary, 1873, mu,st, I  conceire, 
"be held to refer to future not to past transactions. Uinecla Singh 
did not sell liis share after the date of the imjib-iil-ars, bat only 

^uuDrc failed to redaem it from mortgage. He was not when the year of
Ss.NGu, r̂iice was expiring in a position to offer the property to Jagraj

Singh. He could not have impowered Jagraj Singh to redeem 
it as his substitAite. At the time of conditional sale it is not shown 
that any rin-ht of pre-einj>tion was po,ssessed by the proprietors of 
Mianza Tikarbban. I conchide, therefore, that the present suit is
■uumaiiitainabk, and I would decree the appeal without costs, revers
ing the lower appellate Court's decree and restoring that of the
Court of first instance.

SrANKlE, J.— I regret that I  cannot agree with Mr. Justice 
Pearton in the latter part of his judgmeat. Tlie objection taken 
by my honorable colleague is not one taken by appellant in 
the Court below, nor indeed in this Oourt. I admit that under s. 
542 the Court is not Gonfiued to the groands set forth in the menio- 
randain of appeal. But the chapter in which tiie section is found 
refers to appeals from original decrees. I am aware that s. 5^7 of 
ActX of 1877 proyides that the provisions of Chapter X i l  should 
apply as far as may be to appeals from appellate decrees. But the 
■words “ as far as maj' be ” are of importance, and they should be 
considered with reference to s. 584, clauses (a), ^b) and (c). On no 
other ground.'̂  than those allowed by the section does a second a[)peal 
He. The objection on which my honorable colleague relies was not, 
as we have seen, raised belovy, and I doubt whether we can now set 
""ide the Judge’s decision solely upon the objection taken by my 

f f le;i.<-fUK. I oertaiidy think it was for the appellant to urge that 
toere was no valid causa and right of action on the grounds taken 
by my honorable colleague, and it was not for the Court to make the 
objection in second appeal. But, however this may be, I go further, 
and would say that there was no sale without power of redemption 
■until the foreclosure had been completed, and defendant had obtained 
a decree for pusse-ssion as owner. Until these conditions had been 
fuliilled the trausuctiou waŝ  one of mortgage and a power of 
redemption remained. After these conditions had been fulfilled and 
rendered valid by decree of Courfcj the transaction once partaking of
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a double cliaraeter l)ecame a single one, and an absolute sale arid 

possession was given under tlie sale-deecl. On this the plaiutiff’s I as'hvas^
cause o f action arose, ami under the terms of the adjnimstration~ Î jivsad

paper, he was at liberty to briiifj or coiitiiiue this suit. BsH.M'-tfa
SlSGH.

I  wonld remand the aftpeal to enable the Judge to determine 

the ainonnt of thc> sale-consideratiou on payment of 'which the plain
tiffs would be entitled obtain the property in suit, and to fix a 

period within wliich that anioniit should be p;iid. W hen the lower 

appellate Court retrirns the finding on this point, one week may 

be allowed for oi>jection, and on its expiration I Vvotild dispose o f 

the appeal.

The case, in consequence o f t ie  difference o f  opinion between 

Pearson. J. and Spankie, J. was referred, under s. 575, Act X  

o f 1877, to Straight, J. who delivered the followirig’ judornent J

S t b a ig h t , J.-—This appeal has been referred to m e by order o f  

the learned C h ief Jostice under s. 575 o f the Civil Procedure Code, 
in consequence o f a differonee o f opinion on points of Inw betvseen 

Pearson. J. and Spankie, J. composing the Division Bench before 
whom the case originally eame.

The two cpiestions properly arising otit o f this referenee appear 

to be as follows :— fi )  W as it competent for Pear.son, J. to dis
pose o f the appeal on a point of law not taken in the Courts below 

nor raised 5\v the appellant’s pleas? (ii) I f  it was oompetent fo r  

him so to do, has he held rightly in decreeing the appeal, on the 

ground that no cause o f action ever accrned to the plaintiffs- 

refpondents, upon wbiish they w-ere entitled to maintain a suit for 

pre-emption?

Upon the first of these two pninf.s I  thinfe ii was compe
tent for Pearson. J. to entertain tiie obji'ctfon that the, suit 
eoTild not he sustained, in the absence of any cause of actioK 
having arisen to the plaintitfs, even thongh sneh objection hacJ 
not been taken in the lower Oonrt?, and was not urged iti 
the grounds of appeal. It is argned for the apjiellant lhatboi:h m 
his original statement of defonco and in the second of his pleais 
to this Court ho snbstunfcially, if not .speeincally,. called the plain
tiff’s title to sue in question. Bat whether this be- so or not, I
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I'-'" tiiink tiiat tlie terms of s. 543 of tie Cu’il Procedure Code, so

far as tliar are applicable to second appeals, allow the appellate

I'luMB Court a discretion, of whic’ i Pearson, J. was in my opinion fully

BwAiii-it jusiified in -availing himself. The point upon which his jndgment

is billed is purely one of law, and it arises directly Upon the facts 
which are admitted and about which there can be no contradiction 

or ecntroversv. Many cases niight occur in which a careless and 

unreflecting use o f s. 542 would cause hardship and injustice, biit 
in the preniuit instance th>i objection is simply a legal one, aiming 

directly at the status of the plaintiff to come into Court at all. 
Such an obf'jet'on it sefsm-? impossible for the Court to avoid taking 

cognizance of in sp jaial apoml, even thmlgh it, ba raised for the 

first time at the hearing', anymore than it could disregard a new 
point as to limitation or want o f jurisdiction.

The seeoiid cpiestion for my consideration is not without diffi- 

eiiltv, thoiiijh the equities are clearly in favour of the view takea 

by Pearson, J. The inortgao-e or conditional sale-deed o f the 3rd 

May, 18(17, executed by Uateda Singh to the defendant-appel

lant, Lachman Prasad, for Rs. 700, charges his two-anna share 

in mauza Tikarbhau for three years on condition that the prin

cipal snm and interest shall be paid “  within the said term, on 

the last day of the said term: if  I  fail to do so and da not get the 

TOorto-a^ed property freed from the mortgage, this mortgage-deed. 

sluil! be considered as a conditional sale-deed and the raorto-aixe-■ 23 O
money a consideration therefor, and the mortgagee shall take pro- 
prii*tary poss("P«on of the property.”  Prom this it will be seen 

that the ils. 7 0 with interest was to be repaid on or before the 

3rd May, 1870, and then, if the mortgagor made default, the 

mortgagee was competent at onee to take foreclosure proceedings 

to conTert the conditianal sale into an absolute one. Ho donbi) 

Urneda Singh remained in possession until he was ousted by 

I»achraan Prasad under proooss of law, and till the final order iri 

the foreclosure proceedings was passed he still had. his equity of 
Tedemptioa, bat all this same time Lachnian Prasad had his equi

table rights and interests over the property pledged With him a»: 

security, and after the three years had expired and default had been 
I!3,adc by the borrower, tho only aiteriiativa open to Urneda Singti
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was to pay tlie niaiiey within one year from the date o f  reoeivinjj 

notice o f foredosure, otharwi:?e L ‘iehin-in Prasad's propriefcarj title 

would by efflux of time baooaie complotely established. A t tli3 
time Umsda Singli signed the wajib-ul-ai'z lie could. not put tlia 

land, in . which Liichman Prasad was jointly intarestoJ with him, 

'under disabilities and conditious, so to spoak, of whicu tho mort
gagee had util char notice nor knoirleJge, iioi’ could he m ika any 
contract whicli could ha'-’e the reti'ospectiva effect of readeriiig

agreement he had already entered into incapable o f faMilaieat, 
in that other persons were to have a priority o f right to purcha«.a 

over the head o f Ijis conditional yanilea. Whether the ishuntiff ĵ 
lay their cause of action as haying arisen on the I8th Febrairyj 

1875j wliea the foreclosure proceadings beeaiiia final, or on the 26th 

September, 1875, when the dtifandant-appellaab obtained possession, 

can make iio difference. Uineda Singh had “ no sh ivb”  ti> oflhr for 

sale, pursuant to the ternii? of the wajU'-ul-arz, nnd ht̂  \y-TS not in 
a position to fulfil its conditions, for all that remained io him till 

the 13th Febrniiry, 1875, was his equity o f redemption, which then 

became irretrievably lost. Tl.iere svas ia effect no sale on that date 

in respect, of which tho [daintiffs could set iip a right o f pre-emption ; 

all that took place was that tlie conditioual vendee by operation of 
law became aa absolute proprietor.

I  am, tlierefore, of o])inion that tho view of Pearson, J. is correct 
npon both points referred to me, and I  concur in his order that the 

appeal should be decroad and the decisioa o f the iirst Court restored 
without costs.

Appeal ulhtmd.

ISSO

Br/ors Sir A'l.Jcrf ,%««•{, Kt., Cidef/usike, and .V r.Jm tlee  OU/idd.

MEIiBl IlUSAiX {Pl.vi'jtif;’) r. >iAT>A'!’ BAICliSIl. A>:n oriiKn.';
■ (Defksdakts).*̂  .

E rror or irregHkriii/~Cvurt-/cc!!— Appeal— Aci X  af 1S77 (C iv il Procethtre 
, ■ ■ Code), B.

The refUfiat of a pk'intiffl-raspondent to make goosi »  iltficiciit'y in eonrt-fecs 
in respect of Wis ■plaint when cnUed tipon to do so by the AitpeUatL' ('nnrt is not a

*  Sewtirl AjipeaU No. 14 of ISsO 1mm a rleerec n{ O b, WilUmk, Ksq.. Juclac 
o£ Azumgarh. (iated the 1st Oi'tuber, 3.S79, revw.siufi: a deeree o f Matilvi Kamsr* 
uWiB Ab.ma.d, Muasif of Asasng&xb, dated the 'i3td June, 1S7S.
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