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‘pateon, Jo—The memorandnm of appeal fo the lower
appetlite Court was precented on the 23rd June, 1879, admittedly

within time. The Iower apnollate Coart was therelore wrong in
dedlaring on the 18h July following that the appeal was nol within
time.  The orders passed by the lower appellate Conrt on the 28rd
Jumeand 5th July in the matter of the deficiency of tho court-fe
wore not i aceordance with the provisions of 8. 54 (), Act X of
1877, The Judge should huve fixed a time within which the
defivieney was to be paid up, and on the expiry of that period, in
the eveut of its not heing paid up, shoull havs rejected the appesl
Having regard to the irvegularity of the lower appellate Conr('s
‘procednre, we must allow the appeal, and, reversing the Judie’s
order, direct bim to place the appeal on his file and proceed to dis-

pose of it according to Iaw,  We make no order a5 to costs.

Appeal allowed,

FULL BENCIL

e St Ruligrt Stoevt, Kty Gawer Juetice, Mr, Justice Feorson, My, Justice
Spankicy My, Justive Olific d, and My, Justice Straight,

ISRY SINGIH (Drroxpast) v GANGA AnD aNoTHER (PoAINTIFFS),
Wajibubara—Preeiption —det XIX of 1873 (N~W. P. Land-Revenue Act),
8. 61, 65, 91, 257 — Record-of - Rights.

A wajib-ul-arz prepared and attested according to lew is primsd Sucie evidence
of the cxistence of any customs of pre-emption which it records, such ey idence

* Heeond Appeal, No. 720 of 1379, from a deevee of & B. Rnox, 14
ordinate Judge of A&I.ﬂnlmd dated the 28th March, 1879, 1

54., Sub-
£abu Mritoujuy Mukavji, Munsif of Allahabad, dated the

aversing a decree of
40th Novt.mbcr 1858,
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{Seany, G J, mnd Brparasr, Jo The facts giv

roterenee wild wopaferrad will b doand sindcd

onior of reterence, which was as tollows»

srvawr, G J.—This is o second appenl frem the jud

Mr. G. E. Knox, acting with powers as a Subordin 1h‘ »hmjm fn

the district of Allahabad, in a zait in which the 1-] s elaim s
right of pre-emption in preference to the vendae ‘\bu I\x Singh,

defendant No. 8, who is o stranger.  The clause in the wajib-ui-ars
is paragraph twelve, and is in these terms.—* A sharer in the patid
shall have a vight to purchase at the time of

sale and mortgage at
the price offered by o stranger in preference to a shaver in another

pattl”  This is cevtainly not very clear, and it is dithicult to know
what is meant by it unless we hold that ¢ steanger ™ an't < a sharer

in another patii”

are synonymous, which was proludly intended,
indeed, muast have been intended, for otherwise the paragrapl: has
nomeaning,  We may tuke it, then, that the paragraph means that
w sharer ina patti sball have a right of pre-emption over a stranger

vendes,

The Munsif found that the wijid-ul-wrz had not been signed
by the vendors, and that there was no evidence to show that they
consented to he bound by its torms, and ke, therefore, held that the
waejib-ul-ars was not binding upon them or the defendant-vendue,
In appeal to Mr. Knox, he found that the wajil-ul-urz in the case
had been prepared in accordance with the rules: prescribed by the

" Buard of Revenue for the guidunce of* Settlement Officors under
Act XIX of 1873, 5 257, and the conclusion he arrived at was,
that althougl the reujib-wi-are haid not been signed by the vendors,
the right of pre-emption had been “recognized ” by the share-hold-
ars, and was binding on éach one of the brotherhood. . He therefore
Leld that the vendors were hound fo offer the share to the plainti o
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Vatorn dispoedng af i to o strnger. The Subordinate Judge there-
foro deereed the appeal to him, reversed the decree of the Munsif)
i pranted the phintid the vight of pre-emption claimed.

In seesud appeal to this Court it is countenled, as had been
found by the Mansit, that the wajib-ul-erz, having not only not been

1ed, bt vob having been assented to by the vendors, the para-

grapit respecting the right of pre-cmption was not binding on them.

The word “recognized” used by the Soberdinate Judge is
rather a loose tsrm in a judicial finding, but taken in connectinn
with the Suburdinate Jwlge’s deerctal order, it must mean that the
wujib-ul-arz, though not actually signed, had becn assented to and
acecpted by the share-lolders, and the question before usis whether

rmature, is suflicient to hold all the

such assent, without actual si
shavers bound by the wojid-ul-arz generally, and in particular by
thie provizo respecting the right of pre-emption. 1 is also to be
observed that the record-ofsrights in the case appears to have been
prepared under 8. 62 of the Hevenue Act, which provides, among
uther things, that the record shall countain a list of all the
vo-sharers; and by s 40 of the same chapter of the Act it is pro-
vided that the Board shall, from time to time, prescribe the form
in which the record.is to be made up. The Board have, in fact,
issued rules for the formation of the record-oferights which is to con-
sist of three statements, the third being the wejib-ul-arz, which is

defined to bea record of villege-customs,  Sueh being the character
uf the record-of-rights in the cuse before us, it must be presumed
that the eondition of pre-emption in the wajib-wul-ars was known to
the vendors, and it was not enough to contend that it was not
binding on them and their vendee simply because the wagib-ul-are
was not signed by them, and that there was no other evidence to
show that they had expressly consented to its terms,

Y have carefully examined the rulings of this Court in pre-emp-
tion suits, and the following appear to be the principle of these:—
In Chawdlree Brij Lall v, Goor Suliai (1) it was held that the
wajib-ul-arz is to be regarded rather as an official ‘record of usages
ar agreemients than asa contract.  In Sheoumber Salhoo v. Bhowanee

(13 I C, B., B. B, MW, P., 1866-07, p. 128,
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Deon {1}t was raled that elaims of pre-emption might he made both
o eontract and enstom. In Dabee Dul v. Enait AL (2) it was laid

down that waecglf-nl-earz 1s not a mere contract, but a record of

rights made by o public officer, and it would, therefore, follow
thut without aitestation or signature by the sharers the wajid-
al ez was entitled to weicht as evidence of custom.  In Chaidimi
Lad v, Mabvoaad Scklsh (3), it appuars to have been desided

that the wajib-ul-arz is a special agreement, and  that it ex-

elndes evidence of cnstom.  This perhaps, as a generdd proposi-
tion. is a doubtful ruling, especialiy in regard to auvother definition

which has been given of the wejib-ul-arz, that it is a 1‘(‘('1)1‘41 of
custern, and it is so ealled in the Revenue Aet XIX of 1873
In Maratib Al v LSdel Iakim (4), it also appears to have
been raled, alihongh not very dearly, that the wojib-ul-arz must
be helid to exclude evidence of custom, but that depends on the
terms of the wajii-ul-arz, and the natace and scope of the castom :
the two might nos be inesusistent. And there are numerous easis

nut reporied, in which the decisions avpear to have been hastily
written on the paper-hooks, to the effect that the woejibeul-arz was
primd peetn evidenes of eustom, and that to he binding on sharers
it wag not absolutely necessary to be signed by them, bnt hy
their silence showing acquiescence, they must be understocd to
have aceepled or acquiesced in its terms.

No exception ean be taken to the record-of-rights in the present
e, seeing that it has been preparad according to the provisions
of the Revenne Act XIX of 1873, and the rulo T deduce from the
the Revenne Ach and the ralines [ have veferved to iz, that the
wirjib-nl-arz i a publiv record-of-rights, primd fuscie binding on all
the co-sharers; that it is not binding on any sharer in -the paiti
who hus expressly repuldinted i, but that it becomes a contract
hinding on all who wmaey have simeed if, or who may be tuken by
their aequivscence, express ot implied, to-bave acceptod -its provi-

slons,

Sneh is my understanding of the law on the subject, but T desire
to reler the matter to the IMall Bench of the Conrt with the fullowing
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—{1) Ts the wsjibn’-ars to be regarded as o publis

Libs, pwdand viesie hindding oo all the co-sharers, hat which

sl leqns

rorord-uf-ri

may bo repudinted by any of the sharers on eoming inte the

¥ a contraet when it is either

pakii ¥ (11 Dues the wejit-ul-nrz B
by pecessavy implieation or aegniesesnee ussented to

Senamur, J—T1 [elly conmur in the veference to the T'ull Bench
of the tws rprstions propumndel by ths learned Chief Justice.

Me, Conlony Mr. Oslein, and Munshi Henwnan Prosed, for the

4 1

appe AT

Pawiic Ajwliie Nuh, Dabu Oprolash Chandar Iukerji, and

Tala Ruair Prasad, Tor the vespondents.

The fellowing juduments were delivercd by the Full Bench :—

Sreanr, (0 J.—After hearing the argument addressed to us in
Full Beneh, I ranain substantially of the opioion expressed inmy
vaferring order s but Edesirs now to add one or two observations. In
the fisst plaee T have to express my regret that my statement of
s of Chadenit Lol v. Muhaunmad Bakksh (1) is not quite accu-

the o
fo and scareely does jnstice to my colleagnes, Pearson, J., and
Oidtiell, J., whoe decided it T state thut by their judgment it

T

appears to ave heen decided that the wejib-ul-arz is a special

AL Jthad it excludes evidence of eustom,” adding that “this
P is a doubtiul raling,” and so it
1

indoubiediy would be as o general proposition.  But again leoking

haps, ag o general preposition,

Into the report of the case I find that the suit was for pre-emp-
iion founded op w speeinl agreement which the wajib-nl-arz in that

CHEE WS 800N :r.»d to ho, *uand not,” as the judgwment states, “on

any Dlished e wbum aparh from the contraes made under the

‘l'lez‘..“‘».l"i fon-paper.” o that the case really lays down no- general

.x"}!’; 2z perhi

prineiple of luw ps this, that a wajib-ul-arz may be

a ontract or agveesmont complote in itself under which evidence of

any eoutradictory custom would be excluded.

that, a3 s, 91 of the Bevenns Act XIX of
nggosted at the hearing as supplying an answer to. the

T hve nest o remn

() L L. B, 1Al 560
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rst question In the order of refarénee, that section has nat in my
first question in th der of referénee, t ¥
opinion such effect. I simply provides that “all entries in the

record so made aud abtested shall be presuned to be true until the

eontrary is proved.” But i does not seeessarily fuliow that sueh
enbries are prund facie binding on the co-sharers,  On the contrary,
I helieve that, according to the practice recognized by the Revenne

Departoeent of these Provinees, entries in the reeord-of-rights are

not binding en those who have attested and signed it, but they may
be coutested and the parties allowed {o prove that the rerord is
wrong, unless the entries have been made by order of the settlement

officer when they would appear to be cansidered primd facie binding,

In regard to the second guestion in the order of reference, T
have been struck by a remark made by my colleagne Mr. Justice
Spankie that, if the wajih-ul-arz is to be looked upon as & contract, it
might be required to be stamped, and he would prefer that entriss of
such & nature should rather be regarded as evidence of the agree-
ment. 1 gludly adopt this view which, besides stating the law in
very appropriats terms, has the meit of aveiding tny infringemant
of the Stamp Act.  With these modifteations, I would answer both
gueztions put to the Full Beneh in the reforring orvder in the affie-
mative, leaving any further expression of my views till the ease
which gave rise to the reference comes biack to my colleague
Btraight, J., and mysalf as the referring Division Benech.

Ouprigep, J.—~The wajil-ul-arz or administration-paper forms
part of the reeord-of-rights of 2 mahdl which is prepared under the
provisions of s, 61 and following sections of the Land-Revenne At
and with reference to the provisions of s. 65 and the rules framed
under s, 257, it is a public record, inter alia, of customs and rights
affecting the share-holders of the mabél and inclnding such as relata
to pre-emption. The right of pre-emption may be founded on the
Mubammadan law, or, as is more generally the case, where it affects
Hindus, on long established . custom having the force of law, oron
special contract between the share-holders, and the wajib-ul-arz may
record the practice of pre-emption as based on any of these grounds,
and the entry may be either evidence of custom or of the contract.
The law (s. 90, Land-Revenue Act; preseribes that the record-ofs
rights shall be drawn upina form and attested in o manner to be
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. 1880 presevibed by the Board of Bevenue, and s. 91 of the Act directs
: that “all entries in the resord so mads and attested shall be pre-
Sut Fanad i i v .

L ow sumd to be true till the contrary is proved.”” Such being the
364, ,

Jeeral presumption in favor of the trath of the entries in the record~
of-rights, and considering the public character of the document
and the publicity with which it is prepaved, thers can be no doubt,
when it has been prepared and attested in the form and manner
presaribed by the Board of Revenue, that the wafib-ul-arz becomes
priuni focie evidence of the existence of any custom of pre-emption
which it reeords, open to be rebutted by any one disputing the
custom ; and when it records a right of pre-embtion by contract
Letween the share-holders, it is evidence of a contract binding all the
partivs fo it and their representatives, and there will be a preswnp-
tion that all the shave-holders assented to the making of the entry,
and fn eonsequence were assenting parties to the contract of which

it is evidence, and it will be for those repudiating the contract to
rebut this presumption,

A case,—Chadomi Lal v. Muhammad Bekhsh (1),—which was
decided Ly Mr. Justice Pearson and me, has been noticed in the
arder of reference of the learned Chief Justice, and T wish to add,
with refersuce to some vemarks on the judgment in that case, that
T do not find that we vuled * that the wijib-ul-arz is 2 special agree-
meunt und that it excludes evidence of enstom.””  All we said was
that the plaintiff in the case hefore us had brought his elaim on the
contract in the receut administration-paper and not on any well
established custom, and we refused to allow him to shift the ground
of his aetion, bud we expressly observed that an entry of the right of
pre-emprion in a former administration-paper might be evidence
towards proving a custom though it does not necessarily establish if.

Prarson, J.—T concur in the remarks of my learned erlleague
Mr. Justice Oldfield on the questions referred to the Full Bench.

Spangir, J.—In reply to the first question T would say that s.

90 of set XIX of 1573 authorises the Board of Revenus from

tine to time to preseribe the form in which the récord to be made

under the provisions of Chapter 11T of the Act shall be drawn up
1) L Lo R, 1AL 548,
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and the manmer in which it shall be attested.  Accordingly, orders
have been drawn out by the Board, and the Ihawat and the wajib-
i

RES

+his. are fo be attest-

wl-arz, which form a portin of the ve
ed by the Ssttlement or Assistant Sertlement Offuer in the pre-
il ov their authorised agents,

sence of all tha lambarddrs of each mah
1s passinle of all other persons whow they may concern,

and as far
and shall be signed by the Seitlement Ofifcer or Assistant Settle-
ment Officer and by all the lambardies and the patwiri, When
: in the record shall

a document has been so attested, all the entri
be presumed to be trus until the contrary is proved, as provided
by s. 1. Such a reeord s primd  faeie binding on all the co-
sharers, and cnonot be repudiated by any one succeeding to or

acquiring a share except as permisted by s. 01.

As to the second question, T would say that the wajib-wl-arz is a
record of those arrangements wade by the Settlement Officer in
accordance with the provisions of s. 63, el. () of which inclndes in the
record so formed any other matters which the Sattlement Ofiear may
be directed to record under rules framed under s, 257 of the Act, and
the document must be attested and drawn ap as provided by s. 90:
amongst other matters the Settlement Officer is reqnired ta record
the custom relating to pre-emption in the village, The wajib-ul-ars
then is a vecord of village-cnstoms,  But when it relates to pre-emp-
tion, 16 may recor] the custom existing in the mahil or the agres-
ment which the share-holders have already made amongst themselves,
I do not look upon it as the contract itself, for as snch it might
require to be stamped, but when it recites the fact of the existence
of auy agreement amongst the share-holders as to the condition
under which pre-emption might be claimed, I would regard the
sutry as evidence of that agreemsat. In either case, the enstom,
if it esists, is binding upon the share-holders, or they are bound by
an agreement which can be proved; and the nature of which has
been recorded in the administration-paper for the guidance and in-
formation of all the share-holilers, a doonmént in which the truth of
the entries is to be presumed until the conirary be shown.

Srratent, J.—T agree with my honorable colleague Mr, Justice
Bpankie.
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