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SruArT, O. J.~I am so entively satisfied with the examination
of this case, in fact and in law, afforded by the jadgment of my
colleague Mr. Justice Straight, that [ feel I need add nothing to .
what he has so clearly and sutisfactorily stated. The case of
Madko Singh ¥. Thakoor Pershad (1) was a judgment of my own
concurred in hy my colleagee Mr. Jastice Spankie, and is correctly
stated as an authority in support of the opinion that the cause of
action in the case of an instalment-bond acorues on tie first default,
whence limitation begins to run,  The appeal is dismissed with
costs in all the Courts.

Appeal dismissed.

DBefore Mr. Justice Fearson and My, Justice Siraight.
BUJHAWAN LAL (Derevvast) v. SUKHRAJ RAI (Praintier).*
Atbachment-—Cross-deerees—Act VIIT of 1859 (vl Procedure Code), s. 209,

In April, 1877, M sued S for money aud on the 10th May, 1877, § sued M for
money, both suits being instituted in the same Court. In the meantime, on the 9th
May, 1877, B. applicd for the attachmend of the money claimed by 37 in his suit,
and obtained an order prohibiting M from receiving, and § from paying, any sum
which might be found in that suit to be due by § to #. On the 23rd June, 1877,
A obteined o decree in his suit against &, and § cbiained a deeree in his suit
againgt M, 8¢ deerce being for the larger sum. On the same day, under
wthe provisions of s. 209 of Act VIIIof 1839, satisfaction for the smuller sum
was entercd on both decrees, and exceution taken out of &% decree for so
much as remained due. Al the same time 3 objected to B’s attachment, but his
objection was disullowed, Held, in a suit by §against B to have the order dis~
allowing. bis objcetion set aside and the propriety and legality of the set-off
above mentioned established, vegard being had to the provisions of s. 209 of Act
VIIL of 1858, thut the atthching order of the 9th May eould have no operation or
effect, and }h:tt, even if B hoad followed up that order aod attached M’s deeree
against 8, that step wonld not have put him in a better position, for the same
section being followed, and the decrees being essentially eross-deerees, that for

the smaller sum became absorbed in the one for the larger, and attachment could
not affect it.

TuE facts of this case ave sufficiently stated for the purposes of
{his report in the judgment of the High Court.

* Seeond Appeal, Xo.1139 of 1879, from a decree of Manlvi Abdnl Maji
Khan, Sub(_)rdrv ate dudpe of Ghazipur, dated the 25th July, 1879, reversing a decre
of Babu Nilmadhab Boy, Munsif of Ghazipur, dated the 14th May, 1879, ‘

(1) H.C.R,N:W. P, 1873, p. 35,
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Muushi Kaski Praswd, for the appellant.

Munshi Henuman Frasad, for the respondent.

The judzgment of the High Court (Prarson, J, and Srrawur,
J.,) was delivered by
Srrazear, J—The following facts must Le reeapliniated in
order to make the gronnds upan which this appeal is based intellis
gible. On the 24ch April, 3877, Mubadeo Lud, defendant N,
2, bronght a suit for work done and m::mriah provided against
guhh raj Rai, ihe pluintiif.  On the 10th Mav, 1877, Sukhra] Rai,
the plaintiff, instituted a suit on a bond against B \I.th.,ufeo Lal, de-
fondant No. 2. On the 231 June, 1877, the claim in each case
was deersed, that of Sukhvaj Rad, the plaintitl) being for the targer
amount. Meanwhile, namely, on the %h May, 1877, Bujhawun
Lal, defendant No. I, lodged an application for attuchment of the
amount pending in the suit of Mahadeo Lal, defendant No, 2,
against Sukhraj Rai, the plaintiff, and an order wus made to that
etfect. It is alleged by defendant No. 1, appellant before us, that
notice was issued to Mahadeo Lul, defendant No. 2, not to receive,
and to Sukbraj Rui, plaintiff, not te pay, any sum that’. niight ba
found to be be due by the latter to the former.  The receipt of any
such intimation s denied by Sukhraj Ral the plaingiff, but the
matter is not very important either ouve way or the other in the
decision of this ease. On the 23rd June, 1877, the plaintiff Sukl-
4j Ral, haviog obtained leuve in the execution-department to set
off the amuunt of defendant No. 2°s decree against hiw, gave cre-
dit for the amount of that deerce, and deducting it from- his
own decree against Mabadeo Lal, defendant No. 2, applied for exe~
ceution in respect of the balance thuea‘tm remaining doe,  Abont
the same time Sukhraj Rai the plaintiff made an objection in the
execution-depariment to defendant No. L's attachment of the Oth
May, 1877, but it was disallowed, and the present suit is brought
to.huve the Mansif’s order to thas effect sct aside: and the propriety
and legality of the set-off already mentioued established.  On the
25th July, 1877, Bujhawan Lal, defendant No. 1, obtained an order
for the attachment of the decretal amount of Makadeo Lal; dofend~

ant No; 2's decree against Sukbraj Rai the plaintiff, and onthe ;
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15th March, 1879, ke brought to sale and purchased it. The pre-
sent suit was dismissed by the Munsif, but upon appeal the lower
appellate Court decreed the claim, and Bujhawan Lal, defendant
No. 1, now appeals on the following grounds :—(i) that the decres
of Mahadeo Lal against Sukhraj Ral having been previously
attached, it was not competent for Sukhraj Ral to apply it as a part
sot-off to his decree against Mahadeo Lal ; (if) that as the decrees
swere not being simultaneously executed, no set-off could be made,
and even if it could, it required to be sanctioned or refused in the
execution-department and eannot be made the subject of a regular
suit.,

The substantial point for consideration appears to be whether
the order of the Munsit of the 9th May, 1877, attaching the amount
of claim pending in the suit of Mahadeo Lal against Sukhraj Rai,
was a good and valid one, and could effectually bar Sukhraj Rai
from making a subsequent set-off of the amount of that decree in
execution of a decree of his own against Mahadeo for a larger
sum,

The provisiens of Act VIII of 1859 are applicable to the case.
Tt will be observed that, at the time the order of the Mumsif
was passed, no amount lLad been ascertained to be due from
Bukhraj Ral to Mahudeo, and for aught that might appear to the
contrary nothing was due.  As a matter of fact, there was no debt
owing {rom Sukhrsj Rai to Mahadeo Lal, but Mahadeo Lal was
indebted to him in & much larger amoant, and when the two decrees
were passed on the 23rd June, b being the holder of the decres
for the larger amount was bound by the provisions of 5. 209 of
the old Procedure Code to take out execntion for so mnch only as
remained due to him, after dedueting the amount dae to Maha-
deo Lal as to which satisfaction had to be entered up. As Maha-
deo Lal had no claim against Sukhraj Rai and no debt was due,
the order of the Munsif could have no operation or effect, and
though it was possibly o wise precantion of Bujhawan Lal to get
it made, Lis proper course would have been to follow it up by
attaching the decrce of Mahadeo Lal against Sukhraj Rai. . This
step, huwever, would not have put Bujhawan Lal in a-better posi- -
tion, beesuse 5. 209 being followed and the decroes being essentially
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cross-decrees, that for the smaller amount hecame absorbed in the 1830
one fur the larger, and attachment conld not afivet it. The appeal,

Lo T . Boraaws
therefore, fails and is dismissed with costs. Law

T
Appeal dismissed. SvranasB

Bejure Mr. Justice Pearson and Mr. Justice Oldfield, 1380
May 5.

e

OSTOCHE (Prarszier) ». HARI DAS axp axoiser (DEFENpANTS).*

Dyccluratory Becres— Conseguentinl Belief = Conrt-fecs —Act VI af 1570
(Court Fees Aet), s. 7, iv, seh 13, 17, iil,

In a suit for a declarution of propristary right in rezpect of a honse in which
the removal of an sttachment of sueh house in the exzcution of o decree wis songht,
the plaintiff did not, as s. 7 of the Court Fees Act directs, atate in hiy plaine the
amount a which he valued the relief songht, nor did the Court of first instunce
cause him to supply this defect, On appeal by the plaintiff from the deeres of
the Court of Orst instance dismissing his suit, the lower appellate Court demanded
from the plaintiff conrt-fees in respect of his plaint and memorandam of appeal
computed on the market-value of such bouse, the plaintiff having only paid in
respect of those documenis respectively the court-fees pavable ina suit for a
declaration of right where no consequentiul reliet s prayed, Held that the
market-value of the property could not be taken by the lower appellate Court to
be the value of the relief songht, ss the plaintiilf did not seek poss

sion of the
property, and that as the valuation of the relief sought rested with the plaintiff
and not the Court, and as in this instunce the declaration of right claitned necessarily
catried with it the comscquentinl relief sought, of which the value wus merely
nominal, further conrt-fees could not be demanded by the Jower appellate Court
from the plulntiff.

Tue original plaintiff in this suit, which was instituted in the
Court of the Subordinate Jwige of Jaanpur, was one Abdol Rah-
man. Hestated in kis plaint that he had pnrebased a certain house
ata sale in the execution of a deeree against one Sarah Matthows,
that he was unable to obtain possession of it, as it was in thekpos-
session of a mortgagee, and that his cause of action was the pro-
clamation of the house for sale in the execution of a decree held by
the defendant Hari Dus against Sarah Matthews ; and he claimed a
declaration of his proprietary right to the house ““ by setting aside
the order of the 18th May, 1878, maintaining the attachment of the
property " in the exeention of Hari Das’ deerce. Hefurther stated

* Second Appeal, No. 1343 of 1879, fram a deeree of (0. B Knox, Esq., Judge
of Benares, dated the 16th Scptember, 1870, afirming a deeree of Pandit Jugu;
Nargin, Subordinate Judge of Jannpur, dated the J4th June, 1878,



