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Before M r. Jnsiice Ftarmn mid Mr. Justice Siraigkt,

TEJ SISGH (PLAiNTrFi?) u. QUBIITD Sl'SGU and othehs (Djsfehdants).*

Sale in Execution of decrce—Pre-empiion— Act X  o f 1877 (C iv il Procedure Code), 
s. 810.

A  co-sli!irer in undivided immoveaWe property o  ̂ wbicli a sbare is sold in the 
execution of a decree does not, tinder s. 310 ol A ct X  of 1877, acquirc the righs 
of pre-emption as agiiinst a stranger to whom such share lias been knocked down, by 
riiGrdy asserting isucli i-ight at the time of sale, and fulfliling the coiiditious (if sala 
requirtid by ss. 806 and 207 ol that Act. He must bid at the sale and as high as 

the stiaugcr before he can acquire a rigiit of pre-emption uuder that section.

On tie 21st Jannary, 1878, two shares of an undivided share of 
a village called Jarara were put up to anction-sale in the execu
tion of a decree, aud were purchased by the defendants in this suit. 
At^tlie time of sale the plaintiif in thifi suit, who was a co-sharer in 

such undivided share, asserted his right of pre-einptiou in respect 
of the property sold; aad he, as ivell as the defendants, paid the 
deposit required by s. 306 ot Act S  of 1877, and the full amount 
of the pnrciiase-mouey as required by s. 307 of that Act. Tfio 
plaiatitr did I'ot bid at all for the property at the sale. The Court 
executing the decree rejected the plaintiff’.s claim to pre-emption 
and eonfirmed the sale in fjivor of the defendants. The plaintiff 
thereupon brought the present suit against the defendants to 

: eshildisjii Hs right of pre-emption under s, 310 of Act X  of IS?? in 
wspect of the property. The Court of first instance gave him a decree. 
On appoiil by the defendants, the lower appellate Court held that 
the suit was not muintainable and dismissed it, its reasons for so 
liohiiug being as follows : “ In the view of the appellate Court the 
nieiinin̂ ' nnd substanc*; of s. olO, xict S  of 1877, are not those that 
the Coart oi’ lirst instance has described j on the contrary, the appel
late Court is of opinion that the aim and substance of that section is 
merely this, viz., that the share-hoider ought 'dlso to bid at auction̂  
■and that, if the amount of the last bid by a stranger and the share- 
liolder is the same, preference of purchase should be given to the

* Second Appeal, Ko. 114-i of 1S70, from a decrps o f Manlvi Farid-ud-diti 
Almw'i, Snborainaifi .Ti.dpe of AUyarh. dnted the 11th July, 1S79. reversiug i 
dtci-i'w oi lUujshi Mata riusad, Muuail uf Akrabad, dated the 22ad April, 1873,
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silfire-lioider; tiiat is to sav, i f  tlie amounts h id  by tha stranger and 

the sliare-liokler at auetioa be equ-il, it ‘•Ihi’ I !.>> I it tn

the sliare-liolilfr. The rulfi as fa tlie i ip ;.. 1 -r.-r-tiiMriiin i-i riitri-l jn r.
village*? wludi vvas fixed ii!i‘.]er s. l-l*, . 'a  X X l i i o '  wii^i a

view  {,0 assimilating it. to A ct I of irfii, a’ lnnli ■'’ !>y this

section: and since it is aJmittad thai. »li-' jil liti'I/t ii’ -i no bid 
at auction, the cle.feailrtnt alo’.ie liavitif;' uiti, rji I H;-'' uisi-- r 

ductinf; the sale knoekf'd tlio same down to tlie !.tid of tiio latter, 
the plaintiff under saaij ci>’ ('tiuiitaaces is in no w:iy entitle<l to 

brinnj a snit in the Civil Caiirt on the ^ronnd of prft-ernptive right 
by virtue o f liis lisiving filed an apylicatie.ni for pre-emption bctore 

the officer conductina; the sale on the dat,-; of the sale, and having 
paid eaniest-money, und having yiaid the rr?m iinder of tha piir- 
chase-raoney within the period of fifteen days, and for the Court 

to have made a decree for maintenance of pre-emptive right.”

The plaintiif appealed to the Hi^h Court.

Babn JogUdro Nath Chaudhri  ̂ i'or the appellant.

Pandit Bi-iihmvhhar JS'alh, for the respondents. ..

Tise Juio-raRnt of the Ooiirt (Ps.\r:sos, J., and S’ra.iTGilTj J.j)
Wfis dfiliveered by

Pi-AitrfON, J.— Tho con*stniction put by IIjo Iowpf ap|i(>Ilato 

Court oil thf* terms o f s. 310, Act X  o f 1.877, appear;! to n,s to bo 

correct. The appeal, therefore, fails and is (lisnii^sed witii «osts.

Appeal dmimseih

VOL. ir.j , ALLAHABAD SKRIRS.

F U L L  BENCH.

J>c/are S ir Rnk.rt Siiinrt, K t ,  fV iie f M r. Jm ilee  P e m v n , M r ,  JuKihe

Spatikie, M r. J m lice  Oldjlchl., and iM>'. J ’tsUee Straight,

L A C H M a X  B A S  ( I ’Lw xT iFp ) V. D IP  C IIA S D  (D u fen »4 K * ).*

Opiiiiant and coiiipiihsnry riffi'sH’iitinn-^Avf V J H  o f  1871 {^Registputinn. jic t ) — 

J e t 111 o f  l-^rr (h ‘eyh;rn:iun A c t), s. 5-.i—Aal I  of l.'jvSB {Gunerai Chmes- 

Ast^, «. flq ih k red  <tii4 unrqmt..red dm'.imeni,

Ifd il, ill tlio east' o f aliocutnptit fxecnteil ivliiU*, Act V I I I  ot 1S71 in 
tlie rer istntionof which nutler ih.st A ct was optioiul, ain't wliii'h was uM n-gj-turt'tl

*• SccxiiJ Api.eat, Xu. 4i>2 of from ii decri'fe tif !L  G. Ki>wa>, Esq.^
Judge of Afrm, dated tliu Kith .hwusu-j', laT!>. modiiyiiiy: a decree ot M aulfi Mmic~ 
ud-diii, Muuaif ot Jalesar, daSed tSie 22uii iJsovumbtjr, la lS .
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